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APPENDIX 


BILL OF EXCEPTIONS [27] 

Be it remembered that this cause came on for trial on 
July 28, 1941, before The Honorable Justice T. Whitfield 
Davidson in Criminal Court No. Two of the District 
Court of the United States for the District of Columbia. 

The United States was represented by Honorable Ed¬ 
ward M. Curran, United States Attorney, and Bernard 
Margolius, Assistant United States Attorney. The de¬ 
fendant was represented by John H. Wilson, Esq., and 
William A. Powell, Esq. 

The jury was impaneled at which time the following 
occurred: The paneled jurors in Criminal Division No. 

Two consisted of 26 persons, a list of which had been served 
upon the defendant. The Clerk of the Court called to 
the jury box 12 persons. At that time Mr. Margolius 
moved the court to consolidate for one trial the indict¬ 
ments in criminal cases Nos. 6S023 and 68025 which were 
then pending against the defendant. Thereupon the fol¬ 
lowing occurred: 

“Mr. Wilson. I object to the joining of the two indict¬ 
ments. 

“Mr. Margolius. Very well, Your Honor. 

“The Court. Now, let me see about it. Which indict¬ 
ment is presented? Is it No. 68025 charging the defend¬ 
ant with rape? 

“Mr. Margolius. Yes; Your Honor. 

“The Court. The other one will not be presented at 
this time? 

“Mr. Curran. If your Honor please, on Saturday Mr. 

Wilson wanted the three cases tried together. I think [28] 
he should give Your Honor a reasonable ground as to why 
he now objects to trying the robbery charge and the rape 
charge, when they arose out of one and the same action. 

“Mr. Wilson. I now move, if Your Honor please—of 
course, the Jury is not sworn—to tell the whole panel to 
stand aside and continue the case, for the prosecutor’s 
speaking of three offenses against this man at a time when 
he is called to trial on one. 



“I did have certain conversations with him. I am will¬ 
ing to come to the Bench, and Your Honor will see the jus¬ 
tice of my private conversations with him, and Your Honor 
will decide that no explanation is due from me. And for 
the District Attorney having mentioned in the presence 
of this whole panel that there is a third offense against this 
man, I move to have the whole panel stand aside and con¬ 
tinue the case. 

“Mr. Curran. May we approach the Bench? 

“The Court. Yes. 

“(Counsel for the respective parties thereupon ap¬ 
proached the Bench, and the following occurred:) 

“The Court. Under certain circumstances it might be 
in order to consolidate these cases; but if the situation in¬ 
volves different transaction* it seems to the Court that it 
would be very well to try No. 6S025 without consolidating. 
I will get your views about it. 

“Mr. Curran. The reason I mentioned the case was that 
Mr. Margolius mentioned the robbery case and the rape 
case and the Clerk put up three fingers—Isn’t that cor¬ 
rect?—meaning that there were three cases pending 
against this Defendant. One case is a rape case and rob¬ 
bery case against the same complaining witness who was 
attacked in the same store at the same time and on the 
same day. The other charge, of robbery, if Your Honor 
olease, happened at a different time at a different place, 
[29] on a different date, under circumstances entirely different 
than the first rape and the first robbery. 

“The Court. That robbery I think very clearly could 
not be consolidated. 

“Mr. Curran. That is my point. 

“The Court. I will hear the Defendant. 

“Mr. Wilson. My motion before the Court is because 
the District Attorney mentioned this third offense that 
tends to prejudice my client in the presence of this panel. 
I ask Your Honor to excuse the panel from further con¬ 
sideration of this case. This is a case where the Jury can 
take this man’s life. 

“The Court. Is there any objection on your part to 
trying the robbery and the rape case together that grew 
out of one occurrence or one transaction? 

“Mr. Wilson. To be perfectly frank, I called the Dis¬ 
trict Attorney from his business. He was about to leave, 
and I made an offer to him and stating my desire to try 
them, all three, and he told me to see Mr. Margolius. Of 
course, I think the District Attorney’s making the state- 
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inent—I think he had that in mind. But I still say that 
mentioning this third offense- 

“Mr. Curran. The Jury has no idea what the third 
charge is. 

“The Court. I don't think so. It seems to the Court 
that this indictment No. 68025 might be tried alone and 
the other indictment tried alone, and when those indict¬ 
ments are tried, in all probability this indictment for rob¬ 
bery which runs current with the present charge- 

“Mr. Wilson. I have no objection to considering the 
two. Under the law he is entitled to have at the same time 
proof by the same witness on practically one offense. I 
have no objection to those two that happened at the same 
time. 

“The Court. That occurred at the same time? 

“Mr. Wilson. I do not object to the motion to consoli¬ 
date those two. 

“The Court. What is the number of the other one that 
was mentioned? Does the District Attorney move to con¬ 
solidate those at this time? 

“Mr. Curran. Yes. 

“Mr. Wilson. I have no objection. 

“The Court. We will try them at the same time. The 
third indictment, of course, is not on the calendar here. 

“The Clerk. I have three—68023. 68024, and 6S025. 
6S023 and 68025 are the two current cases. 

“The Court. 68023 and 68025? 

“The Clerk. Yes. 

“The Court. And 6S023 and 68025 grew out of the same 
circumstances? 

“Mr. Curran. That is right. 

“The Court. I think it is very proper to try those to¬ 
gether. unless the Defendant objects. 

“Mr. Wilson. I do not object. Your Honor. 

“The Court. If he objects to it I think we will just try 
68025. 

“Mr. Wilson. I do not object. I withdraw my objec¬ 
tion to considering the two that happened on the same 
date. 

“The Court. The other one will not be affected by this 
trial. 

“Mr. Wilson. And I take it that Your Honor overrules 
my motion to withdraw this case from the consideration 
of this panel? 

“The Court. Yes.” 


[30] 
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Mr. Margolius thereupon identified to the jury the two 
eases consolidated, and interrogated the panel during the 
course of which the following occurred: 

“Mr. Margolius. In a case of this character where the 
defendant is charged with rape the prosecution may, if it 
chooses, ask the Jury to return a verdict of guilty with the 
[31] death penalty. I want to ask you prospective Jurors at 
this time whether or not if after you have heard all of the 
evidence and beyond a reasonable doubt you believe that 
this defendant was guilty of the crime charged, you would 
have any conscientious scruples against returning a ver¬ 
dict requiring capital punishment? 

“Mr. Wilson. I object, if Your Honor please. Under 
the law in this type of case the Jury, if their verdict be 
guilty, may add the words ‘with the death penalty/ There 
is nothing to bring forward the question of their scruples. 
All he can ask them is have they or have they not a scruple 
against the death penalty. He cannot search now and 
find out the Jurors’ willingness to follow up a verdict of 
guilty with a suggestion of death. He can only ask them 
about their scruples against the death penalty. 

“The Court. The rule most generally applied is that 
wherever the death penalty is sought, to ask have you 
any conscientious scruples against the infliction of the 
penalty of death for crime? 

“Mr. Margolius. That is right. Your Honor. I agree 
with that. However, I did want to bring in the fact that 
they would have to believe beyond a reasonable doubt. 
Some people have conscientious scruples, but if they were 
told they had to find beyond a reasonable doubt the 
guilt- 

“The Court. I think it is no injury to the defendant 
that the Jury be notified if they believe him guilty be¬ 
yond a reasonable doubt, and that that may be used as a 
prefix for other questions. 

“Mr. Wilson. Will Your Honor allow me an exception 
to the statement that they may be used as a prefix to 
other questions? 

“Mr. Margolius. Do any of you prospective Jurors 
have any conscientious scruples against imposing the 
death penalty? 

“I take it by your silence that you have no such 
scruples.” 

Mr. Wilson thereupon questioned the jurors on their 
voir dire, but did not inquire with respect to their knowl- 
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edge of the crimes charged, whether or not they had read 
about the crimes in the newspapers, or whether they had 
formed an opinion with respect to the defendant’s guilt. 
The Government exercised one peremptory challenge, and 
the defendant exercised three. Both thereupon an¬ 
nounced content, and the jury was duly sworn to try the 
said cause. 

Thereupon the following-named persons were called as 
witnesses for the Government to sustain its finding on the 
issues joined, and, after first being duly sworn, each wit¬ 
ness testified as indicated. 

Mrs. Vada Katherine Abarca testified that she was a 
married woman and resided in Takoma Park, Maryland; 
that on Tuesday, June 24, 1941, she was employed at the 
Aristo Cleaners at 3427 14th Street NW., in Washington, 
D. C. The premises where she was employed was divided 
into two rooms, a front room where usually all of the new 
stock was kept, and a back room where the old stock, that 
is, clothes that had been left for cleaning purposes more 
than two or three months before, was stored. She testi¬ 
fied further that on June 24, 1941, she was in the middle 
of the front room about 2:45 P. M. tacking up trouser 
cuffs. Whereupon a colored man came to the door and 
walked on in and asked her how much it cost to clean a 
suit, to which she replied, “39tf.” He asked then how 
much trousers were, to which she replied, “25<£.” When 
he came in the door he had a coat over his arm and after 
the conversation above related, he turned around and 
said, “All right,” and went to the door. The door con¬ 
tained a night latch by which it could be locked from the 
inside. The colored man turned this night latch and 
locked the door. He, thereupon, returned and told the 
witness to go behind the counter, which she refused to do. 
He took a nickel-plated gun from his coat pocket and 
repeated, “Get behind the counter.” The witness again 
refused, and the man said, “If you don’t get behind the 
counter, I will blow your brains out.” The witness went 
behind the counter and was commanded to stoop down 
and put her hands up, which she did. The intruder there¬ 
upon opened the cash register by hitting the “no sale” key 
and removed therefrom about $28.00 in money. He then 
asked the witness where her pocketbook was, to which she 
replied, “In the back room.” Still Still holding the pistol 
on the witness, he forced her into the back room, took 


[32] 


[ 33 ] 
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$10.00. a package of Camel cigarettes, and three sticks of 
chewing gum from her pocketbook and then told her to 
“go over to the back, to the wall, and turn your back.” 
which she did. The colored man thereupon took a rope 
which was in the back room and tied the witness' hands 
together in front of her. A bag which is used to cover a 
suit or dress was thereupon placed on the floor in the back 
room, and the witness was told to “lay down on the bag.” 
After she refused the man held the pistol at her and said. 
“W ell, you better lay down on the bag or I will blow your 
brains out.” She thereupon lay down on the bag. The 
man opened his belt and his trousers came open in front; 
they were not buttoned. Thereupon the following oc¬ 
curred: He took off her sanitary napkin, and she said. 
“Don't bother me. I am sick.” He answered that that 
didn’t make any difference to him. He took the napkin, 
tore it apart, and threw the two pieces upon the floor. He 
thereupon engaged in the act of intercourse with the wit¬ 
ness. all of which time he held the gun at her temple. 
After the man finished he got up and took a piece of the 
sanitary napkin that was on the floor and wiped himself 
and placed the napkin in the witness’ mouth as a gag, 
placed a handkerchief over her mouth, and, after untying 
her hands and again tying them in the back of her, he tied 
her to an iron pipe in the back room. She thereupon 
identified the napkin and the handkerchief. 

Then the witness testified as follows: 

“By Mr. Curran : 

“Q. You say that vou were tied up and gagged? 

“A. Yes. 

“Q. Then, what happened? Were you tied anyplace 
else? 

“A. No. He taken and tied my hands behind me and 
tied me to this place in the back room, the iron post, 
and he leaves. And going around the corner from that 
place, coming in that door there, he said, ‘where is the 
suits, the men’s suits?’ 

“I couldn't answer him because my mouth was too 
[34] full. So he goes on out in the front room, and I can 
hear paper bags rattling. It sounded like he was tak¬ 
ing the whole slew of them. 

“Mr. Wilson. I object. She says it sounded like he 
was taking things out. That may be her guess. 
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“Mr. Curran. I will concede that his objection is well 

+olrpn 

“The Court. All right. 

“By Mr. Curran: 

“Q. Don’t say anything you don’t know of your own 
knowledge. 

“A. I know that he taken one suit. 

“Q. Did he leave the establishment? 

“A. Yes; he left the establishment. 

“Mr. Wilson. I move that the answer be stricken. 
She said she couldn’t see. She heard something. She 
was telling something that she learned later. 

“The Court. I think that goes to the probative force 
of it. 

“Mr. Wilson. Your Honor wull give me an exception? 

“The Court. Yes.” 

The witness testified that the person who entered the 
store was wearing dark glasses and that he raised them 
up as he was taking the money out of the cash register, 
at which time she saw his face. He was in the store 
approximately twenty minutes and was upon her in the 
act of intercourse for about five minutes. The witness 
thereupon identified a pair of sun glasses as the type 
worn by the person who assaulted her. The witness 
stated that the defendant seated at the counsel table 
was the person who entered her store and robbed and 
assaulted her. 

The witness further testified that on the following day, 
the 25th of June, detectives came to her home and they 
v’ent to look at pictures, but-that she couldn’t “see any 
pictures that really looked like him.” On the 26th of 
June she was taken all over town in an effort to locate the 
man wanted. 

“Q. How many colored men, approximately, did you 
see that day? 

“A. I don’t know, I seen so many. 

“Q. Did you identify any of them? 

“A. No. 

“Mr. Wilson. If Your Honor please, he is asking her 
something she probably said in the absence of this de¬ 
fendant to constitute affirmative proof against him. You 
can't prove what she did with regard to some other colored 
man in the absence of this defendant. I object to that. 

•43:>90."li—11-2 
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“The Court. The testimony seeks to elicit a fact of a 
negative character to the effect that she did not identify 
any other person. We think it is admissible. 

“Mr. Wilson. Your Honor will give me an exception? 

“The Court. Yes.*’ 

In the car with the witness was Sergeant Lewis and Ser¬ 
geant Jones and a Miss Harper. They rode around 
from about S:30 in the morning until 3:45 in the after¬ 
noon. at which time they reached the corner of Georgia 
Avenue and Hobart Street, when the witness saw the man 
who had robbed and assaulted her. which man was the 
defendant. At that time she said, “Oh, My God! That 
is him.” He had on dark glasses. His arms were long like 
this defendant’s arms. She knew it was he the first time 
she saw him. The police officers turned the car around 
and picked him up on the coi ner of Hobart Street. They 
then went 10 No. 10 Precinct. The next day, June 27th. 
she attended a line-up. at which time she again picked 
out the defendant. The witness stated that there was no 
question in her mind about the defendant's identity. She 
also attended a couple of line-ups at No. 10 before the de¬ 
fendant was picked up. and. over the objection of the de¬ 
fendant. she was permitted to testify that she did not 
identify anyone in those line-ups. Defendant was al¬ 
lowed an exception. 

On cross-examination of the witness the following oc¬ 
curred : 

“By Mr. Wilson: 

“Q. On the day you found die defendant, where did you 
get in the car with the police officers? 

“A. At my house. 

[36] “Q. Who was that police officer? 

“A. Sergeant Lewis and Sergeant Jones. 

“Q. Who was the other lady who accompanied you 
folk—Miss Katherine Harper? 

“A. Yes. sir. 

“Q. What did the officers and Miss Harper and you all 
talk about as being your purpose in driving around the 
city? 

“A. Nothing special. 

“Q. Wii at was said to you by the officers and Miss 
Harper? They gave you some idea of what they wanted 
you two ladies to do. didn’t they? 

“A. They were up front. Miss Harper and I were in 
the back. I didn't know Mirs Harper. 
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“Q. Tell us what the officers said to you two ladies. 

“A. They just said- 

“Q. Will you keep your voice up. please? 

“A. They just asked us if we would mind helping them 
look for this person. 

“Q. Whar person did they say they were talking about? 

“A. The person who robbed me. 

“Q. And did what else? 

“A. Rape. 

“Q. And did what else? 

“Mr. Curran. Just a minute, please. 

“May we approach the Bench. Your Honor? 

“Mr. Wilson. I object to approaching the Bench. 

“(Counsel thereupon approached the Bench, and the 
following occurred out of the hearing of the Jury:) 

“Mr. Curran. It is very obvious that Mr. Wilson is go¬ 
ing to bring up about that third robbery, and I am going 
to object to it. Your Honor. Miss Harper, riding in this 
car. was the victim of that third robbery which Your 
Honor said was not going to come up in this case. I don't 
want any question about that third robbery. 

“Mr. Wilson. It is not what the District Attorney 
wants, if Your Honor please. Here they have called the 
name of a lady who was in that car at the time this 
lady made the identification. Now. I take it is most 
pertinent all that was said to her by any persons in that 
car leading up to the identification, especially in a case 
when we claim this is not the man. It is part of the 
res gestae. It colors her testimony. It serves to explain 
what was said. 

“Mr. Curran. Certainly it is not part of the res gestae 
two days later. 

“The Court. No: it is not part of the res gestae. How 
would it be material to this case; how would it be 
material to your defense to involve the other transac¬ 
tion? 

“Mr. Wilson. Suppose I show that this other lady 
states ‘There is the negro : and that she accepted that 
lady’s identification. In other words, she is present 
at the time of the indentification. Can’t I show what 
went on? Why does anybody want to hide it? 

“The Court. I think he can go ahead with the exam¬ 
ination and if he brings out another transaction the Court 
will sustain an objection to it and will instruct counsel 
now not to go into the other transaction. 


[37] 
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“Mr. Wilson. I will ask my question and let Your 
Honor rule upon it. 

The Court. All right. 

“(Counsel then returned to the counsel table, and the 
following occured within the hearing and presence of 
the Jury:) 

“By Mr. Wilson: 

“Q. There was in the car with you Miss Katherine 
Harper, was there not? 

“A. That is right. 

“Q. Now, my question was: what were the officers 
saying to you and to this lady. Miss Katherine Harper, 
who was in the car, and what were you ladies saying 
to the officers about your mission in that car? Give us 
the entire conversation between all of you persons that 
I have talked about—you, Miss Harper, and the officers. 

[38] “A. Well, I don’t know Miss Harper prior, so I didn’t 

talk very much to her, and I didn’t know the policemen 
very well, so they were up front. The only thing that 
we did was when we rode around and we just looked, and 
we still couldn’t find anyone who looked like him. There 
was nothing that we talked about. 

“Q. You all talked about the fact that you were look¬ 
ing for a certain colored man. didn’t you? 

“A. Yes; but we didn’t talk about it. 

“Q. In your answer you told me you did talk about 
the fact. 

“A. I mean we didn’t—He asked us to help him to 
look for him; but outside of that we didn’t talk about it. 

“Q. You say he asked you all day. Whom do you 
mean by that when you say he asked you all day. 
Asked whom? Whom did the police ask you to look for? 

“A. We were just in the car and he said—“Sergeant 
Lewis and Sergeant Jones just said. “Well, do you see 
anyone who looks like him”; and that is all. 

“Q. To whom did he address these remarks? 

“A. To me. 

“Q. To anybody else? Did he not address it also to 
Miss Harper? 

“A. Well. I guesss he did. 

“Q. At any time during the ride what did you and 
Miss Harper say to the officers? 

“A. Nothing. I didn’t talk to them. 

“Q. Didn’t you and Miss Harper both speak to the 
officers about the glasses that the man wore? 
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“A. Well, I knew the kind of glasses that he wore, 
because I saw them. 

“Q. But I am asking you about your conversation in 
the car to the officers, the conversation of yourself and 
Miss Harper and the officers. Did you not all talk about 
that fact, the fact that the man wore glasses, dark glasses? 
Nothing was said on that subject? 

“A. I knew that he had dark glasses on. 

“Q. I mean did you tell the officer that. 

“A. They knew that, because I had told them that a 
long time ago. 

“Q. Did you tell them that in the car? 

“A. They knew it. I didn't have to tell them. 

“Q. Did you also tell them he was a dark-skinned col¬ 
ored man between 30 and 35 years of age, medium height, 
medium heavy build, concave face, deep-set nose, and 
long protruding lips? Didn’t you tell them that? 

“Mr. Curran. Where? 

“Mr. Wilson. Maybe she can tell. 

“Mr. Curran. I think he should place the position 
where this was. Do you mean in the car? 

“Mr. Wilson. I object to the Prosecutor’s interrupting 
my question. If Your Honor please, I am entitled to 
know this witness’ version of the man who mistreated 
her, and I go step by step to show the different places. 
I don’t have to advise him. 

“The Court. I understand, but I interpret his inter¬ 
ruption to be in the nature of an objection in that you did 
not give us the time and place. 

“By Mr. Wilson: 

“Q. I will then ask this question. Did you at any 
time tell the officers that the man who had mistreated 
you was a dark-skinned colored man between 30 and 35 
years of age, medium height, medium heavy build, con¬ 
cave face, deep-set nose, long protruding lips, and wore 
a brown suit and dark sun glasses? 

“A. Yes; I told them that. That was the description 
I gave on him. 

“Q. Now, I will ask you this question, Mrs. Abarca: 
did Miss Katherine Harper say anything to the officers 
or to you while in that car? 

“Mr. Curran. I object. 

“The Witness. When? 


[39] 
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“By Mr. Wilson: 

“Q. When you were all looking for the man. 

“The Court. This is not a civil transaction. On what 
theory? 

[40] “Mr. Wilson. It was on their theory. This lady iden¬ 
tified this man while riding in the car. and I think it is 
of paramount importance to know what was said to her 
by anybody just before she made that identification, 
so that the Jury might determine whether her picking 
this man came from her recognition of him or from any 
suggestions to her that this was the man by anybody. 
I take it the District Attorney’s position is that I can 
show what the officers said, but the other lady in the car 
you can’t show what she said. What is the nature of the 
objection? Why would they want to hide it if something 
was said to this lady just before she made the iden¬ 
tification. 

“Mr. Curran. If Your Honor please. I do not desire to 
hide anything. 

“The Witness. It doesn’t make any difference- 

“Mr. Curran. Just a minute, please. Miss Harper 
was not at the store at the time of the happening of these 
acts testified to by this witness. Therefore. I object to 
any conversation that Miss Harper might have had inso¬ 
far as the identification of this man is concerned. 

“The Court. Anything said by Miss Harper would 
be hearsay. The Court turned it over in his mind to 
find an exception to the hearsay rule, but we don’t 
find any. 

“Mr. Wilson. I take it, Your Honor, that hearsay is 
something that is said in the absence of the defendant ; 
but this is something that this lady says occurred. Now. 
I am on cross-examination to search her motives. I am 
trying to show what caused her to make up her mind. 
And. if Your Honor please, the fact is that I propose to 
show that that other lady identified this man first as 
being the man who also robbed her. 

“The Court. Suppose you could- 

“Mr. Wilson. And I propose to follow it up by an 
eye-witness at the other robbery. 

“Mr. Curran. Just a minute. I object to that, if Your 
Honor please. 

“Mr. WYlson. I can make my offer. 

“Mr. Curran. You can’t make it in this case. 
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“The Court. Gentlemen of the Jury, the defendant is 
on trial for a certain transaction out of which two indict¬ 
ments were found which he is being tried for. If there be 
another offense for which he is not being tried, that must 
not be dragged into this law suit, and you will not con¬ 
sider it against him, and you will not consider the fact 
that there has been even a mention of another contro¬ 
versy or another transaction. You will completely dis¬ 
charge that from your minds. 

“Mr. Wilson. Your Honor rules that I cannot go into 
what Miss Katherine Harper said in that car? 

“The Court. The Court will not permit you to try two 
law suits here. 

“Mr. Wilson. Your Honor will give me an exception? 

“The Court. Yes. 

“Mr. Wilson. May I show what the officers in the car 
said? 

“The Court. You may ask any question that the rules 
of evidence permit you to ask, provided you do not try 
to drag in here another case. 

“Mr. Wilson. I am trying to follow Your Honor to the 
letter. 

“The Court. All right. Go ahead. 

“By Mr. Wilson: 

“Q. What was said by any and all persons in that car 
before you picked up this man? 

“Mr. Curran. I object as the question is framed, Your 
Honor. 

“The Court. It is the same question. It calls for a 
hearsay declaration. 

“Mr. Wilson. I will rest on my exception to that, Your 
Honor, if Your Honor will give me an exception. 

“The Court. All right. 

“By Mr. Wilson: 

“Q. You have told me that you did say to the officers 
at some time that the man was between 30 and 35 years 
of age, medium height, medium heavy build, concave 
face, deep-set nose, long protruding lips. When was it 
that you said that to them? 

“A. It was the evening the day of the 24th, on Tuesday. 

“Q. You say when this man came into the store and 
asked you to turn aiound, turn your back to him, at the 
time you were doing something at the register? 
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“A. No. He told me to stoop down. 

“Q. He exhibited a pistol? 

“A. Yes. 

“Q. You were at all times. I take it, very much excited 
and nervous and afraid? 

“A. Well, not so much. I didn’t think he was going 
to do the things that he did. 

“Q. Now, at the time you saw this man, at what street 
was this on Georgia Avenue? 

“A. At Hobart Street. 

“Q. Didn’t you and some other person in the car faint 
or fall in a faint? 

“A. I guess it was me. 

“Mr. Wilson. If Your Honor please, I don’t want the 
Prosecutor to nod. 

“Mr. Curran. Now, Mr. Wilson- 

“Mr. Wilson. I know you didn’t mean it that way; but 
I object to the Prosecutor’s doing anything. 

“The Court. The rule the Court will enforce is that 
counsel, both for the Government and the defense, will 
address all their remarks to the Court. Then personali¬ 
ties will be avoided. 

“Mr. Wilson. I will try to follow that, Your Honor. 

“By Mr. WTlson: 

“Q. Did anybody faint there at the time this man was 
seen? 

“A. I didn’t faint exactly, but I felt pretty badly after 
I had seen the man. 

“Q. Didn’t you fall out? 

“A. No; I didn’t fall out. 

[43] “Q. Did the other lady? 

“A. I just went into hysterics. 

“Q. Did the other lady? 

“A. She hollered. 

“Mr. Wilson. Does Your Honor rule out—I don’t 
want to go past Your Honor’s ruling. She has now said 
this other lady hollered. May I ask what she hollered? 

“Mr. Curran. If Your Honor please. I object. Mr. 
Wilson is familiar with Your Honor’s ruling, and Mr. 
Wilson deliberately asked this witness what the other 
woman did, and she said she hollered. I don’t think now 
he can attempt to go beyond Your Honor’s ruling by 
asking this witness what Miss Harper hollered, or why. 
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“Mr. Wilson. I didn’t ask why. I just want a ruling. 
That is all. This is right at the time she is making her 
identification now. I would like to have the Jury get all 
of that, if I don’t violate the Court’s ruling. 

“The Court. I would like to hear from the District 
Attorney further as to why this evidence should be ex¬ 
cluded. 

“The Court will, at the proper time, instruct the Jury, 
and it does it now, that this defendant is on trial now for 
the indictment 6S023 and 68025, as has been stated by the 
District Attorney; and if there be at some other time and 
some other place an offense that has been committed, it 
should not be visited upon this defendant. And it is not 
the purpose of the Court to admit any evidence tending 
to show that. Now, if the defendant himself and his 
counsel drag in evidence or bring in evidence that tends 
to incriminate him in another offense, it is true he would 
not be entitled to complain, having done so. 

“Mr. Curran. That is correct. 

“The Court. If he brings that in, and the Court in¬ 
structs the jury not to consider it, we see no reason why 
he might not have it. 

“Mr. Curran. I contend, respectfully, if Your Honor 
please, that any remark that Miss Harper might have 
made, insofar as the identification of this defendant is 
concerned, is of no importance to the trial of this case, 
because Miss Harper was not in the store and did not see 
the acts complained of; neither did she see the defend¬ 
ant; neither could she identify the defendant as having 
robbed this woman and committed a rape upon her. 

“Mr. Wilson. Suppose, if Your Honor please, that 
this yelling or this suggestion that the other person made 
influenced this lady in her identification; the fact that 
she was not at the original place of offense makes no dif¬ 
ference. We are dealing now with why she identified this 
man; and here is a person on the seat who yelled. That 
has teeth in it. It might not have affected this witness’ 
identification. And I now ask again to come to the 
Bench. I will not violate my knowledge. May we speak 
to the Court at the Bench, or shall I state it before the 
Jury? 

“The Court. 1 think the Court will allow the trans¬ 
action, having been asked for by the defense. 

“Mr. Margolius. Does Your Honor limit the transac¬ 
tion to just that? 

433<J05b—11 3 
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“The Court. The Jury has already been instructed, 
and they will be instructed again now, not to consider 
anything that bears upon any transaction except those 
brought forth in the indictment. 

“By Mr. Wilson: 

“Q. How long before you had made this identification 
of this man on this street was it that this other lady 
yelled or hollered, to use your language? 

“Mr. Curran. There is no testimony in this case that 
that lady hollered first, before she identified that man. 

“The Court. I think you would better elicit the cir¬ 
cumstance first before you assume that is true. 

“By Mr. Wilson: 

“Q. You say the lady hollered? 

“Mr. Curran. When. 

“Mr. Wilson. If Your Honor please. I am trying to 
prove it step by step. 

“Mr. Curran. I know what Mr. Wilson is trying to 
prove. But that woman said: ‘My God! That is him.’ 

[45] “Mr. Wilson. What woman do you refer to? 

“Mr. Curran. This woman here. The Witness testi¬ 
fied. It is in the record. When she saw him at Georgia 
Avenue and Hobart Street she hollered: “My God! That 
is him.” 

“Mr. Wilson. I fear that is bordering on misconduct. 

“The Court. The objection to the question is that you 
assume which of the women it is. Find out from the 
examination which one. 

“Mr. Curran. That is right, Your Honor. I am sat¬ 
isfied. 

“By Mr. Wilson: 

“Q. You say the other lady hollered? Is that right? 

“A. Yes; she hollered. But she didn’t holler until I 
did. 

“Q. What did she holler? 

“A. I don’t know. 

“Q. You heard her. Did she make a remark about 
the man she saw with the glasses? If so, tell us what it 
was. 

“A. If she did, I didn’t hear her. 

“Q. Do you mean she just made a scream or holler 
that had no suggestion or thought in it? She said no 
words, but just hollered? 
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“A. No. After I saw him standing on the street and 
I hollered, “Oh, My God! That is him,” I don’t know 
what I did then. 

“Q. How is that? 

“A. I say I don’t know what I did after that, after I 
saw him. 

“Q. I am talking about the other lady now. What did 
she do or say? 

“A. She just hollered. I don’t know what she hol¬ 
lered. 

“Q. You heard her? 

“A. I heard her holler. 

“Q. Did she say anything? 

“A. No. 

“Q. At any time? 

“A. Not that I remember. 

“Q. When you got into the car with these officers what 
did these officers say? Did they at any time address a 
remark to this other lady as well as to yourself? 

“Mr. Curran. I object, if Your Honor please. 

“The Court. That is the same thing that we ruled 
upon. That is calling for a conversation out of the pres¬ 
ence of the defendant. Upon what ground to you elicit 
it or seek it? 

“Mr. Wilson. The lady is in a car with the police of¬ 
ficers and another person, according to her testimony, 
this time for the purpose of finding the man who out¬ 
raged her. And in that car on that trip she identifies a 
man. I want to know what was said and done by the 
persons present that led up to that identification, so 
that the Jury and Your Honor might understand 
whether that influenced her, because I think, and I say 
frankly, this defense is that this is not the man. 

“The Court. This question now is calling for a con¬ 
versation after the circumstance, and it could not have 
influenced her after the occurrence? 

“Mr. Wilson. Your Honor does not understand my 
question. My question was: what was said by the of¬ 
ficers or the other lady at any time during the trip—be¬ 
fore she saw the man, before the other lady hollered. I 
want to pick it up from her door where the officers picked 
her up, and I want to know what the persons said to her. 

“The Court. I think that has all been gone over. 
Your question has been ruled to be hearsay. If we 
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opened it up and let you determine which one of them 
spoke first- 

“Mr. Wilson. Your Honor will give me an exception? 

“The Court. Yes. 

“By Mr. Wilson: 

“Q. When you saw the man and when you made your 
exclamation, you say that you sort of passed out or 
fainted or became unconscious? 

“A. W’hen I saw him standing on the corner I said, 
‘Oh, My God! that is him.’ Then they said I went into 
hysterics. I don’t know. 

“Q. The day this thing happened you were about in 
that same state and frame of mind, weren’t you? 

[47] “A. What day? 

“Q. The day of the happening, on the 24th. 

“Mr. Curran. If Your Honor please, I do not want 
to object too much, but I think Mr. Wilson should dis¬ 
tinguish. He merely says ‘on that day.’ 

“Mr. Wilson. The 24th. 

“Mr. Curran. Does he mean before the happening oc- 
cured that she was upset and hysterical—or the com¬ 
mission of the crime, rather—or does Mr. Wilson mean 
after the actual commital? 

“The Court. Suppose you ask the question over and 
reframe it. 

“By Mr. Wilson : 

“Q. During the commission of this outrage upon you, 
being the time when you saw the man, were you in that 
hysterical condition? 

“A. When I saw him? 

“Q. Yes. 

“A. Well, I wasn’t hysterical then. 

“Q. But you were hysterical when you saw him? 

“A. Yes. 

“Q. I am asking you now about the 24th, the day 
the thing happened and at the time of the happening. 
Were you hysterical then? 

“A. Not until everything was over. 

“Mr. Wilson. That is all.” 

Dr. Joseph M. Cociamano testified that he was a 
practicing physician in the District of Columbia and 
was one of the officiating physicians at Gallinger Hospi¬ 
tal; that on June 24th, at about 4:45 p. m., he examined 
Mrs. Abarca and that there were bruises on the left arm 
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and forearm. Examination of the gentilia was then 
performed, which disclosed tearing within the vagina 
and that such tears must have occurred within four to 
six hours of the time of such examination. Smears were 
taken but they revealed no spermatozoa. The witness 
explained that it is possible for a person to have inter¬ 
course when menstruating and yet not have evidence 
of spermatozoa; the witness further testified that Mrs. 
Abarca was menstruating at that time. 

Dr. Jesse P. Porch testified that he was a Serologist 
of the District of Columbia Health Department; that 
the Police Department requested him to examine a piece 
of cotton padding which was Government’s Exhibit for 
indentification No. 10, the sanitary napkin. The ex¬ 
amination of the padding disclosed that there was sper¬ 
matozoa present thereon. 

Louis E. Hazard testified that he was an official photog¬ 
rapher and finger-print expert for the Metropolitan Police 
Department; that on June 24,1941, he went to the prem¬ 
ises of 3427 14th Street, NW., and made an examination 
for finger prints and took photographs. The examina¬ 
tion disclosed that there was one finger print which the 
witness considered to be a smear. That print was found 
on the rack where the clothes were hung. 

On cross-examination the witness testified that the 
finger print found was smeared and therefore could not be 
classified. 

Thereupon the Government called on its behalf five 
witnesses who testified that they saw the complaining 
witness, Mrs. Abarca, shortly after she had been assaulted 
and that she was in a highly nervous and semi-hysterical 
state. 

Floyd A. Truscott testified that he was Captain of 
No. 10 Precinct and that he investigated the alleged as¬ 
sault upon Mrs. Abarca and that the distance between the 
place where she was assaulted and the residence of the 
defendant was exactly one mile. 

Daniel H. Jones testified that he was a member of the 
Metropolitan Police Department, attached to the Rob¬ 
bery Squad, Detective Bureau, and had been a police 
officer in the District for 14 years; that on June 26, 1941, 
he and Detective Sergeant Lewis picked up Mrs. Abarca 
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at her home about 8 A. M. for the purpose of taking her 
around and through different sections of the city in an 
effort to pick up the person who robbed and assaulted 
her. They drove on 9th Street, 7th Street, Florida Ave¬ 
nue, 18th, 15th, 16th, and 17th Streets, Meridian Park, 
Euclid Street, and practicall} all over from 18th Street to 
5th Street. Miss Harper was also in the automobile with 
them. At about 3:30 P. M. they reached the vicinity 
of Georgia Avenue and Hobart Street after having driven 
through the city for approximately 7 hours. At that 
point Mrs. Abarca “raised up out of the back seat and says, 
‘My God, there is the man that raped me/ and went into 
hysterics’" The man that she had picked out was on the 
[ 50 ] Southeast corner of Georgia Avenue and Hobart Street 
NW. Witness and Officer Lewis thereupon placed the de¬ 
fendant under arrest. He was dressed, at the time, in a 
grayish tan pair of trousers, a green striped shirt, sleeves 
rolled up, and, to the best memory of the witness, he had 
on a pair of tan shoes. He also wore a pair of sun glasses, 
which the witness identified. The witness noticed that 
the defendant when arrested, had but one button on his 
trousers at the fly, and that was the button at the top. 

The witness and Sergeant Lewis questioned the defend¬ 
ant at Police Headquarters that evening. Defendant told 
the witness that at the time the robbery and rape occurred 
on 14th Street he was with a girl friend at 710 Columbia 
Road. The name of the girl he gave as Norma Perry. 

“Q. Did you or Detective Sergeant Lewis question 
Norma Perry? 

“A. We both did. I went to her home and she wasn't 
home, and her mother said she would be home- 

“Mr. Wilson. Objection. 

“By Mr. Curran: 

“Q. Don’t tell what her mother said; did there come a 
time when you talked with Norma Percy? 

“A. There was that evening at Police Headquarters. 

“Q. And did you tell Norma Perry what the defendant 
had told you? 

“A. I did. 

“Mr. Wilson. Objection. 

“Mr. Curran. No; what the defendant had told him. 

“Mr. Wilson. Objection. 

“The Court. You told her? 

“The Witness. I did. 

“Mr. Wilson. Your Honor will give me an exception? 
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“By Mr. Curran : 

“Q. Don’t tell what Norma Perry said, but was any 
statement of Norma Perry put in writing and signed by 
her? 

“A. There was. 

“Mr. Wilson. Objection. 

“The Court. I overrule the objection. 

“Mr. Wilson. Exception. 

“By Mr. Curran: 

“Q. Did you witness the statement? 

“A. I did. 

“Q. I hand a paper writing to you and ask you if that 
is your signature [handing paper to witness] ? 

“Mr. Wilson. Your Honor, another objection; Norma 
Perry isn’t on trial; you can prove a confession- 

“Mr. Curran. I am not proving a confession. 

“Mr. Wilson. I take it the best evidence rule is still in 
effect. 

“The Court. The paper is not in evidence. 

“Mr. Wilson. But, Your Honor, the reference to it may 
be harmful to the defendant. 

“The Court. I will admit the evidence as far as it has 
gone. 

“Mr. Wilson. Exception. 

“By Mr. Curran: 

“Q. After Norma Perry signed this statement, wit¬ 
nessed by you and Detective Sergeant Lewis, was that 
statement read to this defendant? 

“Mr. Wilson. Objection. 

“The Court. I overrule the objection. 

“Mr. Wilson. Exception. 

“The Witness. Yes; the contents of it were quoted to 
him. 

“Mr. Wilson. Now, I move that that answer go out; 
it is not responsive. He was asked if the statement was 
read and the witness said it was reported to him. 

“The Court. I will sustain the objection up to now as 
not responsive. 

“By Mr. Curran : 

“Q. Did you or Detective Sergeant Lewis communi¬ 
cate to the defendant what Norma Perry told you and 
signed in this statement? 

“A. We did. 


[ 51 ] 
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[52] “Mr. Wilson. Objection. 

“The Court. Overruled. 

“Mr. Wilson. Exception. 

“By Mr. Curran : 

“Q. And what did the defendant say after he was told 
what Norma Perry had said? 

“A. He said he was- 

“Mr. Wilson. Objection. 

“By Mr. Curran: 

“Q. Don’t answer the question until he has a chance to 
object to it. 

“A. All right. 

“Mr. Curran. I submit this is a perfectly proper ques¬ 
tion when the defendant was confronted with the state¬ 
ment. 

“The Court. The Court understands it. 

“By Mr. Curran : 

“Q. What did the defendant say when you told him 
about Norma Perry’s statement? 

“A. He said he was probably home asleep at that time. 

“Q. At what time? 

“Mr. Wilson. I object to that. You see, it comes into 
the statement he got from this party in the absence of 
the defendant, and it violates the best evidence rule. We 
should be faced with the girl. 

“The Court. The evidence sought to be elicited is not 
the statement of the girl at this time, but the statement of 
the defendant. 

“Mr. Curran. That is right. 

“The Court. That is all that the Court intends to 
admit. 

“By Mr. Curran : 

“Q. And when the defendant said he must have been 
at home asleep, at that time had you talked to the de¬ 
fendant what you meant by ‘that time’? 

“Mr. Wilson. If Your Honor please, I object to that; 
it is leading, and it is suggestive; it is putting testimony 
in the mouth of this witness. The question should be, 

[53] ‘What did you say to the defendant?’ and let Your Honor 
and the jury determine. 

“Mr. Curran. Well, I will accept that. 
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"By Mr. Cubran: 

“Q. What did you do then? 

“A. I told the defendant what had been said in the 
statement. 

"Q. Tell us everything you said to him. 

"A. I [sic] said he must have been home asleep at the 
time this robbery and rape case happened at Fourteenth 
and Newton Streets Northwest. 

“Q. What else did you say to him? You told him- 

"Mr. Wilson. I object to the District Attorney sug¬ 
gesting what he told him. 

"By Mr. Curran: 

"Q. All right; tell me everything you said to him, Of¬ 
ficer. 

“A. I talked to him about examinations that had been 
done to him, where the blood had come from that was 
on his penis, and he said he couldn’t account for that in 
any way. 

"Q. Tell the Court and jury what you said to him about 
Norma Perry’s statement. 

“A. I told him, or, rather, we both talked to him, and 
told him that Norma Perry stated he wasn’t at her home 
at the time it happened, that she had seen him that morn¬ 
ing about ten or ten-thirty when she was going to the Civil 
Service Commission to take an examination, and that she 
didn’t see him' any more that day, and didn’t see him any 
more until next day about 11 or 12 o’clock. 

“Q. When you told him that Norma Perry had signed a 
statement and told you that he wasn’t in her presence on 
the afternoon of June 24, what did he say? 

“A. He said he must have been home asleep and he 
could prove it by his sister and father. 

"Mr. Curran. I would like, if Your Honor please, to 
have this paper writing marked ‘Government’s Exhibit 
No. 11/ 

"The Court. You mean for identification? You don’t 
mean to offer it? 

“Mr. Curran. No.” 


***** 

"Q. Can you tell the Court and jury whether or not at 
any time there was a line-up at which Mrs. Abarca was 
present? 

"A. There was. 

“Q. When? 

433905b—41-4 
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“A. I believe it was on the 27th of June, if I am not 
mistaken on the date, there was a line-up at police head¬ 
quarters, and Mrs. Abarca was given—I mean was in the 
line-up room by herself with Captain Peck, Acting Chief 
of Detectives, and Sergeant Lewis, Sergeant Thompson, 
and myself, when the line-up came in, and the defendant 
was the second one in the line coming in, and she posi¬ 
tively identified him and said, That is the man, the second 
one there/ before he even got into the room.” 

***** 

“Q. After the defendant was taken to Dr. Rosenberg 
did there come a time when he was brought back to the 
precinct or headquarters? 

“A. He was back to headquarters when I arrived back 
in headquarters. 

“Q. And did you question the defendant further at that 
time? 

“A. I did. 

“Q. Tell us about that, Officer. 

“A. We questioned at that time in reference to the ex¬ 
amination Dr. Rosenberg made, and in reference to the 
blood on his penis, and he said he couldn’t account for it 
in any way, only that he had had sexual intercourse on 
June 21, 1941, with one Mabel Williams at his home 
around seven or eight o’clock in the morning, and at that 
time she was not menstruating. We then got the Wil¬ 
liams woman in that evening or the next morning and took 
a statement from her, and she stated- 

“Mr. Wilson. Objection. 

“Mr. Curran. Don’t state what she said. 

“The Court. Objection sustained. 

“By Mr. Curran: 

“Q. Did the defendant at any time make any state¬ 
ment to you about having intercourse with any woman 
who was or was not menstruating? 

“Mr. Wilson. Objection,-leading. 

[55] On cross-examination the witness testified that Mabel 
Williams stated that she became unwell on Monday, the 
23rd, and not before then. 

“Q. And did she not tell you that she thought that her 
period was brought on prematurely on account of this 
intercourse? 

“A. She did not. 
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“Q. Well, she did tell you that she became unwell on 
the 23rd and this act with the defendant was on the 21st? 

“A. The 21st, two days before. 

“Q. Two days previous, or do you mean two days 
after? 

“A. I mean the act of intercourse she had with the 
defendant was two days before, two days previous to her 
menstruation period.” 

The defendant was placed in a line-up and the com¬ 
plaining witness was brought in to identify her attacker 
as a matter of routine, even though she had identified 
him on the street. In the line-up he was given a different 
hat and he did not have on his glasses. In the car on the 
day on which the defendant was picked up were Detec¬ 
tive Sergeant Lewis, Mrs. Abarca, the witness, Miss Har¬ 
per, and Captain Fowler part of the time. 

“Q. Tell us the order on that day in which these va¬ 
rious persons got into this car? 

“A. Mrs. Abarca was picked up first, and Captain 
Fowler next, and then Miss Harper. 

“Q. Now, when you had these persons together in that 
car did you say anything to them? If so, what? 

“A. Well, while we were cruising around we asked 
them to- 

“Q. Asked who? 

“A. Asked them to point out anyone that was similar 
to the man, or the man that held Mrs. Abarca up, or 
Miss Harper. 

“Q. The man who held up Mrs. Abarca and Miss 
Harper? 

“A. And they didn’t and couldn’t identify anyone. 
Once or twice Mrs. Abarca said, ‘That is about the color 
of the man but he is too short, or too tall,’ something 
like that. 

“Q. And did Miss Harper ever say anything? 

“Mr. Curran. I object. 

“The Court. That would be hearsay and pertaining to 
another matter. It would be just the same as if you 
would ask this man if he said something. 

“Mr. Wilson. If Your Honor please, I thought he had 
now told us what Mrs. Abarca said at the time before 
she arrived at Georgia Avenue, and having said that 
much, may I not go into the entire conversation? 

“The Court. But you are not asking about Mrs. 
Abarca, as I understand, but another woman. 


[ 56 ; 
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“Mr. Wilson. But he has already said that Mrs. 
Abarca said that such and such a man was too tall or too 
short. Now, can’t I have everything that anybody in 
that car said? 

“Mr. Curran. If Your Honor please, he asked the 
question at his own risk. The Government didn’t ask 
the question. 

“Mr. Wilson. I am willing to take the risk. 

“The Court. All right. 

“By Mr. Wilson: 

“Q. Now, tell us what Miss Harper said. I want that 
risk. 

“A. Miss Harper—at what time do you mean? 

“Q. At any time in your ride when you had the ladies 
in your car up to the time you arrested this man, what 
did Miss Harper say? Please tell us. 

“A. She would say that was about the man, but not the 
right color, or too tall, or too short. 

“Q. And finally when Miss Harper came into the pres¬ 
ence of the defendant she said what? 

“A. She said he was the man who held her up. 

“Q. She afterwards told you that he wasn’t the man? 

“Mr. Curran. Mr. Wilson knows that is not proper, if 
Your Honor please, and I strenuously object to it. 

[57] “The Court. We suspected all along the line that you 
wanted to try the other case, but we think that sufficient 
unto the day is the evil thereof; I will sustain the ob¬ 
jection. 

“Mr. Wilson. Your Honor will give me an exception?” 

The witness further testified that defendant had at all 
times denied that he had mistreated Mrs. Abarca; that 
in the line-up in which he was picked out there were 
no white men. 

On redirect examination the witness testified that he 
took a statement in writing from Mabel Williams at 
Police Headquarters. The witness was handed a paper 
writing and asked if he could identify it. “Is that 
your signature [handing paper to witness] ?” The wit¬ 
ness testified that he could identify it and stated that 
the statement was taken at Police Headquarters in the 
presence of Dick Richards. Clerk, Detective Sergeant 
Lewis, and the witness. The paper writing was marked 
“Government Exhibit No. 12” for identification. 
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Elmer F. Lewis, called as a witness on behalf of the 
Government, testified that he has been a member of 
the police force for twenty years, assigned to the D. C. 
Detective Bureau; that on June 26th he picked up Mrs. 
Abarca about 8 o'clock in the morning and that they 
and Detective Sergeant Jones cruised around the city 
“any place where there was any colored people.” At 
10 o'clock they picked up Miss Harper. At approxi¬ 
mately 3: 30 P. M., as they passed the intersection of 
Georgia Avenue and Hobart Place, Mrs. Abarca reached 
up and grabbed the witness and shouted “My God, that’s 
the man.” The witness thereupon placed the man under 
arrest. At the time she identified this person, Mrs. 
Abarca was nervous. In answer to the question as to 
how the defendant was dressed, the witness stated that 
he had on a coco-straw hat, a blue shirt, a pair of glasses, 
that is sun glasses, pale gray pants that had a little 
stripe in them. The witness noticed something unusual 
about the defendant’s pants in that there was but one 
button thereon, the top button, and there were no more 
buttons on the fly of his trousers. The man who was 
picked up on the corner of Georgia Avenue and Hobart 
Street was the defendant in this case. The witness and 
Detective Jones had a conversation with the defendant 
in the Lieutenant’s room at Police Headquarters and 
later they had a conversation with him in the Robbery 
Squad room at Headquarters. 

“Q. Tell us about those conversations. 

“A. We asked him where he was around three o’clock 
on the day of June 24th, and he stated that he was at 
710 Columbia Road to see a girl friend of his whose 
name was Mary Norma Perry. We went to 710 Colum¬ 
bia Road and brought Miss Perry to headquarters and 
took a statement from her later that- 

“Mr. Wilson. I object to all this, Your Honor. I 
want an exception to all this. 

“The Court. All right. 

“The Witness. Later we went back to the defendant 
and told the defendant that the statements that he made 
were wrong, and we read the statement to him. 

“By Mr. Curran: 

“Q. I will hand you Government’s Exhibit No. 11, 
Officer, and ask you if you can indentify that? [Hand¬ 
ing statement to witness.] 
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“Mr. Wilson. Objection. That is Government’s Ex¬ 
hibit for identification, not an exhibit. 

“The Court. It may be identified, if it isn’t offered. 

“By Mr. Curran: 

“The W t itness. Yes, sir; I can identify this. 

“Q. What is that? 

“A. This is a statement of Mary Norma Perry. 

“Q. That was made to you? 

“A. Yes. 

“Q. And who else? 

“A. And Sergeant Jones. 

“Q. Now, when you told the defendant what Norma 
Perry had said in her statement, what did the defendant 
say to you? 

“A. He said, ‘Well, I must have been at home asleep.' 

[59J “Q. What did you next do? 

“A. We went to 530 Hobart Place, where he lived, 
and talked to his father, who he said knew he was home, 
and his father stated- 

“Mr. Wilson. Objection. 

“The Court. Objection sustained. 

“By Mr. Curran: 

“Q. Don’t say what his father said, but you did talk 
to the father? 

“A. We did. 

“Q. And who else? 

“A. And the sister and brother, and then we left and 
went back to headquarters and told the defendant we 
had been to see his father and told him what his father 
said. 

“Q. You told the defendant what his father said? 

“A. Yes. 

“Q. What did he tell you? 

“A. We told him that his father told us he worked in 
the night time, that he came home around 9 o’clock in 
the morning. 

“Mr. Wilson. If your Honor please- 

“Mr. Curran. No; this is- 

“Mr. Wilson. Please let me make my objection to the 
Court. He is now telling what the father told him which 
related to the defendant, about his general habits. 

“Mr. Curran. Oh, no. 
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“Mr. Wilson. To this defendant, he said his father 
told him he was in the habit of working at a certain 
time, and that will only confuse. 

“The Court. The statement of what the father said is 
hearsay. We understand that the Government is offer¬ 
ing it as a basis for a statement that he made at the time 
it was quoted to him. 

“Mr. Curran. That is right. 

“Mr. Wilson. I am not attacking it on that ground. 

“The Court. It is admissible. 

“Mr. Wilson. Give me an exception. 

“By Mr. Curran: 

“Q. What did you tell the defendant that his father 
said? 

“A. We told the defendant that his father said he 
worked at nighttime and got home in the morning and 
went to bed around nine or ten o’clock, and what he, the 
defendant, did on that day when he was asleep he didn’t 
know. 

“Q. What did the defendant say to that? 

“A. Nothing.” 

The witness further testified that about 6 o’clock of 
the evening of the day that he was arrested he was taken 
to Dr. Rosenberg’s office and was examined in the pres¬ 
ence of the witness. The witness saw the Doctor make 
up a solution of something which he couldn’t identify 
and saw him take off the defendant’s clothes and lay 
them on the table. He took the solution and put it on 
the defendant’s arms first. Nothing showed up at all. 
The Doctor then put it on the defendant’s privates and 
it turned real purplish. The Doctor then told the de¬ 
fendant to get off the table, got the defendant’s under¬ 
wear and turned it inside and called the defendant over 
and said, “Look,” holding a glass, “Do you see what I 
am doing?” He picked up a hair from the lapel of his 
underwear right from the seam. The defendant made 
no objection to the examination that was being made 
by Dr. Rosenberg. The witness asked the defendant 
whether he had had intercourse with any woman who 
was menstruating, to which the defendant answered 
“No.” Witness asked the defendant whom he had had 
intercourse with and he said a woman by the name of 
Mrs. Williams who lived on Columbia Road in the 400 
block. Mrs. Williams was brought to Headquarters and 
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she made a written statement there. The witness there¬ 
upon identified a paper writing, Government Exhibit No. 
12 for identification, as the statement of Mrs. Williams. 
Witness further stated that he asked defendant how he 
accounted for the blood being on his penis and that the 
defendant said he didn't know. 

On cross-examination, the witness testified that the 
Williams girl was never brought into the presence of the 
defendant, because he thought it was unnecessary; that 
on the 26th of June he was in the automobile with the 
other persons and he was looking for a man who had 
committed this heinous offense. 

“A. We had been looking all day. 

“Q. You were looking for him? 

“A. We had for the purpose of having her identify him 
if she could. 

“Q. You were on the east side of the car? 

“A. Yes. 

“Q. And the man was on the east side of the street? 

“A. Yes. 

“Q. You were on the front seat? 

“A. Yes. 

“Q. Didn’t you see this man before any exclamation 
was made? 

“A. I did. 

“Q. When that exclamation was made what did you 
do? 

“A. I didn’t say anything. She was the one who said it 
was the man. There wasn’t anything I had to say. 

“Q. If she hadn’t said anything you would have con¬ 
tinued on up Georgia Avenue? 

“A. If she hadn’t said anything we would have gone up 
.Georgia Avenue. 

“Q. Do you mean that? 

“A. Absolutely. 

“Q. You had a description from Mrs. Abarca of the 
man? 

“A. Yes. 

“Q. And among the description was the fact that he 
had on his dark glasses? 

“A. Yes. 

“Q. And you say if she had said nothing you would 
have kept on up Georgia Avenue^ 

“A. Yes, sir; we had seen some more with dark glasses 
that day also. 


“Q. All right; now, you have told us about your con¬ 
versations with this man. About how many did you have 
with him? 

“A. Several. 

“Q. He told you he was supposed to have been at 
certain times? 

“A. Yes. 

“Q. You talked to him about several days, did you not? 

“A. Several days? 

“Q. Yes. 

“Mr. Curran. I object. Your Honor, object to the use 
of the expression he had talked to him ‘about several 
days.’ I don’t know what he means. 

“By Mr. Wilson : 

“Q. Tell us all you said to him in your conversations 
when you were trying to have him fix his presence. 

“A. Do you mean the day this thing happened?” 

The witness testified that on the trip during the whole 
of the day of June 26th he couldn’t remember just exactly 
the conversation which was had in the car all the time, but 
that each time they saw anyone who answered the descrip¬ 
tion of this man or anything which they thought might 
look like him they would stop. Mrs. Abarca saw several 
thousands of colored people and she never pointed out any 
of them. The only conversation had was with relation 
to this case being tried and that nothing was said about 
any other case during the trip. The witness remembered 
no conversation that was had with Miss Harper, and the 
following occurred: 

“By Mr. Wilson: 

“Q. Well, do you remember anything that any of your 
brother officers said on any subject in addition to any¬ 
thing that Miss Harper or Mrs. Abarca said? 

“A. No, sir. 

“Q. So all you remember is something Mrs. Abarca 
said? 

“A. Yes, sir. 

“Q. How long have you been on the force? 

“A. Twenty years. 

“Q. Didn’t you have a description from Miss Abarca? 
You say you remember what she said, that a man mis¬ 
treated her? 

“A. Yes. 
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“Q. What? 

“A. Sure. 

“Q. When you saw this man standing on this street 
with these dark glasses, you say you would have kept 
right on up Georgia Avenue had not Mrs. Abarca spoken? 
Didn’t it occur to you that that man answered the de¬ 
scription? 

“A. WTien I looked at him I saw he did. 

“Q. Do you mean to stand by your statement that you 
would have continued- on up Georgia Avenue if the lady 
hadn’t cried out? 

“A. I mean to say that the lady said she was positive 
[64] she could identify him and if she hadn’t said anything we 
would have continued on.” 

Miss Katherine Harper was called as a witness and 
testified that on June 26,1941, she got into an automobile 
with Mrs. Abarca and Sergeants Lewis and Jones at about 
10 o’clock in the morning at her home. At about 3:30 in 
the afternoon they were riding in the neighborhood of 
Hobart Street and Georgia Avenue when Mrs. Abarca 
screamed and said, “My God, there he is,” at the same 
time pointing out the defendant. 

“Mr. Wilson. Objection. 

“The Court. If she pointed at anyone that is admissi¬ 
ble. Go ahead. 

“Mr. Wilson. Exception. 

“By Mr. Margolius: 

“Q. Did she point out anyone when she screamed? 

“A. Yes, sir; she did. 

“Q. Who -was it? 

“A. James McKenzie. 

“Q. Do you see him here? 

“A Yp<? w 

“Q.* Where is he? 

“A. In the green suit. 

“Q. What was he wearing when Mrs. Abarca picked 
him out, if you remember? 

“A. Brown trousers and a blue striped shirt. 

“Mr. Margolius. That is all. 

cross-examination 
“By Mr. Wlson: 

“Q. Miss Harper, you say you were in this car with the 
officers and Mrs. Abarca driving around to see ‘if we could 
see this fellow’; that was your language, was it not? 








"A. Yes. 

“Q. Now, what had anybody in that car said to you 
about the fellow, or had you said to them? 

“A. Nothing; we didn’t discuss it. 

“Q. You got into the car and at no time did anybody 
say anything to you or you to anybody, I mean the offi¬ 
cers? 

“A. No; we didn’t talk about the case. 

“Q. Did the officers invite you into the car to have a 
seat? 

“A. Yes. 

“Q. And did they tell you why they were having you in 
the car? 

“A. Yes. 

“Q. Well, what did they tell you? 

“A. They told me we would ride around and see if we 
saw the man. 

“Q. My question is, what did they say? 

“Mr. Curran. If Your Honor please, in all fairness, I 
do not think we should go into this. Your Honor has 
ruled on it several times. 

“The Court. But we hadn’t ruled when this witness was 
being interrogated. I think we will permit it. 

“By Mr. Wilson: 

“Q. Tell us what you said to the officers when you were 
talking about this fellow, and what the officers said to you. 

“Mr. Curran. I think that should be limited to the di¬ 
rect examination of the Government. 

“Mr. Wilson. She has said she got in the car and went 
around with the officers, and I am entitled to know what 
was said. 

“The Court. All right, go ahead. 

“By Mr. Wilson: 

“Q. What was said? 

“A. It was the fellow who robbed me, and I was listen¬ 
ing to see if he was the man who robbed me. 

“Q. They knew all about that? 

“A. Yes. 

“Q. You described him to the officers? 

“A. Yes. 

“Q. And when you saw him on Georgia Avenue you 
told the officer that that was the man who robbed you, 
didn’t you? 

“A. No. 

“Q. What did you say on the subject? 

“A. I didn’t talk about it. 
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“Q. Did you at any time accuse the man of robbing 
you? 

“A. I did not. 

“Q. And didn’t you so accuse him on Georgia Avenue? 

“A. I did not. 

“Mr. Wilson. If Your Honor please, may I have the 
witness brought in to identify this witness? 

“The Court. If you have it here. 

“Mr. Wilson. Bring in Mrs. Jones. I want you to look 
at the witness and say nothing. 

“Mr. Curran. May we approach the Bench? 

“(Thereupon the following occurred at the Court’s 
Bench, without the hearing of the jury:) 

“Mr Curran. I see that what Judge Davidson has al¬ 
ready said is going to happen. Mr. Wilson is now going 
to produce evidence to show that this was not the man 
who robbed the Palace Laundry, in which this woman is 
the clerk, and you are going away beyond the scope of the 
examination by asking this woman to look at Beulah Jones 
and say that wasn’t the man. 

“Mr. Wilson. Wait a minute. This lady has said she 
got in this car. 

“The Court. Now that the witness is on the stand I am 
in favor of having her tell everything that she knows, 
and then having the Court limit it. 

“Mr. Curran. As long as it is restricted to this. 

“(Thereupon the witness was brought into the court 
room.) 

“(Whereupon counsel retired to the trial table and the 
following occurred within the hearing of the jury:) 

“Mr. Wilson. Now, may that witness retire? 

“Mr. Curran. Did you see her? 

“The Witness on the stand. Yes. 

“By Mr. Wilson: 

[67] “Q. You looked at this witness, did you not? 

“A. Yes, sir. 

“Q. Now, you say on this day you told the officers that 
this was the man who robbed you? 

“A. Yes; I did. 

“Q. On the day you were robbed did you see this lady 
in your store? Wasn’t she the one who give you first 
aid in your store, and wasn’t she the first one who ar¬ 
rived? 

“Mr. Curran. I am going to object to that, if Your 
Honor please. 
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“The Court. The Court doesn’t quite understand 
what you mean by the first person who arrived. Do 
you mean when this witness was robbed? 

“Mr. Wilson. Yes. 

“The Court. The Court has told you that he wasn’t 
going to let you try two cases at the same time. The 
Court won’t permit you to go into another action when 
another robbery took place. Anything that pertains to 
this rape and robbery is permissible, but not another rob¬ 
bery. 

“Mr. Wilson. But Your Honor has permitted her to 
say- 

“The Court. It is your case; you asked for it. 

“Mr. Wilson: No; in answer to Government counsel 
she said, ‘We got in the car to see if we could see this 
fellow.’ 

“The Court. The Court called you to the Bench and 
warned you about bringing this in here, and under the 
rules of evidence you can’t try this other law suit. 

“Mr. Wilson. But in answer to Government counsel 
she said she got into the car to see if they might see this 
fellow, and she wasn’t present when the Abarca Woman 
was mistreated. 

“The Court. We sustain the objection. Go ahead 
with your examination, but you are not going into the 
circumstances of another case and another robbery, be¬ 
cause that case has yet to be tried. 

“Mr. Wilson. If Your Honor please, I am the last man 
in the world to fly in the teeth of a Court’s ruling. 

“The Court. The Court has ruled. Proceed. 

“Mr. Wilson. May I ask her did she see that witness 
on the day she was robbed? 

“The Court. To what purpose, unless this person was 
there at the time that Mrs. Abarca identified the man? 
We understand the witness you produced in the door 
was one who was supposedly present at the time this 
woman was robbed. 

“Mr. Wilson. That is correct. 

“The Court. Well, the Court is bound to conclude that 
you are asking for evidence which pertains to the other 
robbery, which the Court has ruled out. 

“Mr. Wilson. Your Honor will give me an exception? 

“The Court. All right. 
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“By Mr. Wilson: 

“Q. Now, I will ask you for all the conversation you 
had with the officers and with Mrs. Abarca, if any, on 
this trip lasting so many hours. Tell us about it. 

“A. We didn't talk about anything particularly. 

“Q. Did you say anything at any time that you saw 
the man? 

“A. No. 

“Q. You never opened your mouth to the officers; is 
that right? 

“A. No; we didn’t talk. 

“Q. Ma’am? 

“A. No; w’e did not. 

“Q. When you got into the car did you say anything 
to the officers? 

“A. No. 

“Q. Did you know why you were in the car? 

“A. Yes, sir; I did. 

“Q. Where did you get the idea that you were in the 
car to see if you could see this fellow who robbed you? 
Who gave you that idea? 

“A. I was looking for the man who robbed me. 

“Q. And did you convey that idea to anyone in the 
car, that idea you just expressed? 

[69] “A. No. 

“Q. Didn’t speak to any officer on that subject? 

“A. No. 

“Q. Did any officer speak to you on that subject? 

“A. No. 

“Q. Now, you saw many colored men at various places 
throughout the ride, did you not? 

“A. I did. 

“Q. Didn’t you at various times say to the officer, ‘That 
is not the man,’ or words to that effect? 

“A. That is right. 

“Q. Well, tell us what you said and how many times 
you said it. 

“A. I don’t know how many times I said it. 

“Q. How far was the car from this man at the time you 
saw him? I will withdraw that question for the time 
being. Were you sitting on the right- or left-hand side of 
the car? 

“A. On the left. 

“Q. Now, how far was the car from this man when you 
first saw him? 
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“A. I saw him when Mrs. Abarca screamed. 

“Q. When she screamed; and then did you say? 

“A. I screamed. 

“Q. You both screamed? 

“A. She w r as hysterical, and when I looked back and 
saw him I screamed. 

“Q. And what did you say? 

“A. I didn’t say anything. 

“Q. Did you at any time tell the officers why you 
screamed? 

“A. No. 

“Q. Well, I now ask you, why did you scream? 

“A. I saw the man that robbed me. 

“Q. Didn’t you deny that to the officer at some time? 

“A. No. 

“Q. Didn’t you go down to some of these line-ups, 
many of them? 

“Mr. Curran. Now, if Your Honor please, I must ob¬ 
ject. The Government has asked this witness nothing 
about line-ups, and Mr. Wilson is getting into matter you 
have excluded. 

“The Court. She answered that she didn’t go to line¬ 
ups, and that will dispose of that. 

“Mr. Wilson. I don’t believe that was answered. 

“The Court. When you were asked if you went to line¬ 
ups, did you answer that? 

“The Witness. I didn’t understand that. 

“The Court. I wdll permit you to ask it. Overruled. 

“By Mr. Wilson: 

“Q. Did you go where there was a police officer where 
men were lined up to identify them? 

“A. Yes. 

“Q. How many times? 

“A. Once. 

“Q. When was that? 

“A. On the 27th. 

“Q. The same day you saw him on Georgia Avenue? 

“A. No; it was the day before we saw him on Georgia 
Avenue. 

“Q. And this was the next day? 

“A. Yes. 

“Q. And after you picked him out on Georgia Avenue 
you went down to pick him out again? 

“A. I went down to the line-up- 


[70] 
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“Q. But after you had identified him what did the offi¬ 
cers tell you they were taking you down some more for? 
“A. They didn't tell us. 

“Q. Didn't tell you that they wanted you to come down 
to pick the man out again? Didn't say anything about 
it? They didn't tell you before you went into the room 
anything? 

“A. To pick out the man from the line. 

[71] “Q. To pick out the man; they told you to- 

“A. To pick out the man that robbed me.” 

[72] Thereupon the Government called as a witness Mary 
Norma Perry, who testified as follows: 

“Q. Will you please state your full name to the Court? 
“A. Mary Norma Perry. 

“Q. Speak out loud now' so that all can hear you. 
Where do you live? 

"A. 17 Columbia Road Northwest. 

“Q. Do you know the defendant, James R. McKenzie, 
seated over there at the end of the counsel table? 

“A. I do. 

“Q. How long have you known him? 

“A. About six years. 

“Q. Howr long? 

“A. About six years. 

“Q. Do you go with James? 

“A. He is a very close friend of mine. 

“Q. He is a very close friend of yours? 

“A. Yes. 

“Q. By directing your attention to Tuesday, the 24th 
of June of this year, did you see him? 

“A. I did. 

“Q. What time wras that? 

“A. About 10:30. 

“Q. In the morning or at night? 

“A. In the morning. 

“Q. Did you see him again that day at all? 

“A. No. 

“Q. Did you give a statement to the Police Officer? 
“Mr. Wilson. Objection. 

“Mr. Curran. Just whether she gave one. 

“Mr. Wilson. Objection. 

“The Court. The objection will be overruled, with the 

[73] statement of counsel; but there has been nothing of 
identification. It has not been read in evidence, and is 
not admissible under the present style of the case. They 
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may prove that she gave such a statement but they can¬ 
not prove what is in it. 

“Mr. Wilson. Your Honor will give me an exception? 

“By Mr. Curran: 

“Q. Did you give a statement to the Police Depart¬ 
ment? 

“A. Did I? 

“Q. Yes. Is that your signature [indicating]? 

“A. Yes. 

“Mr. Wilson. Objection. 

“By Mr. Curran : 

“Q. This is your signature? 

“A. Yes, sir. 

“The Court. Objection overruled. 

“Mr. Wilson. An exception, please. 

Dr. Richard M. Rosenberg testified that he has been 
a practicing physician for approximately 15 years and 
has taught on various subjects pertaining to medicine at 
Georgetown University; that he is a deputy coroner for 
the District of Columbia and has been for 7 years, dur¬ 
ing which time he has performed approximately 5,000 
autopsies and has been engaged for several years as a 
' micro-analyst or microscopic expert for the Metropolitan 
Police Department. On the evening of June 26th the 
defendant was brought to the witness’ office by Sergeant 
Lewis at about 6 o’clock. The witness examined the de¬ 
fendant’s person for the presence of blood and also his 
clothing. The defendant removed his clothing and the 
witness looked for any evidence that he might have been 
able to find on the inside of his underdrawers. He found 
a hair. 

“Q. Did you have any conversation with the defendant 
at that time? 

“A. Well, prior to the examination I asked him if he 
had any objection to the examination, and he said no. 

I also asked him if there was any occasion or any reason 
why he should have blood on his person and stated sev- [71] 
era! reasons why one would have blood. 

“Q. What were the reasons you gave to him? 

“A. I asked him if he had hurt himself or if he had 
occasion to examine or handle fresh meat or clean animals 
or in any way get blood on his person. 

“A. No. 


[ 72 ] 
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“Q. Then, did you proceed to examine him? 

“A. I did. 

“Q. What was the nature of that examination? 

“A. Well, to examine the individual, I examined his 
person for the presence of blood and around his private 
tound marked evidence of the presence of blood. 

“Q. Did you advise the defendant of your findings? 
“A. I did. 

“Q. What did the defendant say? 

“A. Nothing.” 

“By Mr. Margolius: 

“Q. I will ask you did you make an examination of 
the hair which you found on the underclothing of the 
defendant? 

“A. I did. 

“Q. What was the nature of that examination, Doctor? 

“A. Well, I requested that Mrs. Abarca be brought to 
my office in order that I might obtain a specimen of 
hair from her person. That was done. And I examined 
the hair which I found on the underclothing of McKenzie 
and also that from Mrs. Abarca and compared them. 

“Q. What comparison was there, if any? 

“A. The hairs were si m i l ar.” 

The Government thereupon offered the two hairs in 
evidence, after which the defendant questioned the wi1>- 
ness as follows: 

“Q. Doctor, you noticed the two hairs are of a dif¬ 
ferent color? 

“A. There is some difference in color, yes. 

“Q. And the one is straight and the other is rather 
curly or kinked? 

“A. That is right. 

“Q. Didn’t that lead you to believe they were not 
from the same person? 

“A. No, sir.” 

[73] On cross-examination the witness further testified as 

follows: 

“Q. Didn’t you ask that boy then and there whether 
he had had sexual relations with anyone recently, and 
didn’t he tell you and give you the name of the woman, 
to you and the officer? 

“A. I don’t recall that. 

“Q. Didn’t he tell you about the Williams girl? 

“A. No, sir; not that I recall. 
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"Q. And didn’t he tell you she became unwell the fol¬ 
lowing day? 

“A. No. 

“Q. Did you suggest to Officer Lewis to go see the 
Williams girl, and did he, in response to your instruc¬ 
tions, go to see her? 

“A. I instructed, or at least suggested to Officer Lewis 
that he examine anybody that may have been in that 
circumstance; but I don’t recall that McKenzie said 
to me at that time that he had had intercourse with 
anyone. 

“Q. In response to your general instructions to Officer 
Lewis to go and examine anyone who had been in that 
circumstance with the defendant, did Officer Lewis report 
back to you? 

“He did. 

“Q. And he told you he talked to the Williams girl? 

“A. Yes; he told me he talked to somebody. I don’t 
remember the name. 

“Q. And he told you the girl said she became unwell 
shortly after the relations with this man? 

“A. I believe that is true. 

“Q. Now, let’s go back to these two specimen and 
particles of hair, one straight and the other curly. How 
do you tell the difference between the hair of a white 
person and the hair from the body of a light-skinned 
Negro or mulatto? 

“A. That would be very difficult to do. 

“Q. Or taking a dark-skinned colored woman, many 
of whom have hairs similar to a white person? That 
is true, isn’t it? 

“A. No. 

“Q. Did you say dark-skinned persons never have 
straight hair? 

“A. I didn’t say straight hair. 

“Q. Hair similar to- 

“A. Not similar. A dark person can have very 
straight or curled hair; that is true. 

“Q. What must be the admixture of white and col¬ 
ored blood to bring about a similarity or dissimilarity of 
the hair? 

“A. The dissimilarity is dependent upon the amount 
of pigment, that is, the coloring matter, in the hair. 
The negro, that is, the typical negro has a tremendous 
amount of pigment in the hair, so much so that the hair 
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is almost opaque. With white people the amount of 
pigment is not very great and the hair is definitely trans¬ 
lucent, so that its structure can be readily seen. 

“Q. Doctor, you have to sort of bring that down into 
a little more simple English? 

“A. Well, light passes through it. You can see 
through it. With the hair of a negro person that is dif¬ 
ficult to do. 

“Q. In your two specimens that you had you say one 
was curly and one was straight? 

“A. No; I did not say that. 

“Q. Didn't you notice from the actual specimens that 
one was straight and the other one sort of curly? 

“A. No. 

“Q. Isn’t that the fact? 

“A. I don’t know. There may be a little more curls 
to one or the other; but that is not a point of impor¬ 
tance. 

“Q. It is not a point of importance? 

“A. No. 

“Q. Do you say you found this on his drawers? 

“A. That is right. 

“Q. Are those drawers here? If so. I would like to see 
[75] them for the purpose of exhibiting them to the Doctor. 
Do you have them? 

“A. No, sir. 

“Q. Now, you had a general history of the case at the 
time you were examining this boy? 

“A. That is right. 

“Q. And you had the history that this man had forced 
himself into intercourse with a woman who was men¬ 
struating? 

“A. That is right. 

“Q. And you had this paper there upon which this 
lady was supposed to be lying, and it had blood on it? 

“A. It did not have blood on it. It had semen. 

“Q. Did it have any blood on it at all? 

“A. I found none at all. 

“Q. You found blood on his person? 

“A. That is right. 

“Q. Evidence of blood on his person? 

“A. That is right. 

“Q. As to these drawers on which you found the hair, 
was there blood on the drawers? 

“A. I did not see any. 




“Q. Didn’t you think that would be quite unusual, 
that a man's body could be so close to a body to rub 
hair off on it and not get blood on it? 

“Mr. Margolius. I object. 

“The Court. That is not a matter of expert knowledge. 

“Mr. Wilson. Your Honor rules that I may not ask 
that? 

“Mr. Margolius. I object. 

“The Court. We will sustain the objection to it. 

By Mr. Wilson: 

“Q. Did you take those drawers and keep them? 

“A. No; I did not. 

“Q. What did you do with them? 

“A. He put them back on. 

“Q. You say he put the drawers back on? 

“A. So far as I know; yes. 

“Q. Did you not examine his arms and something for 
ihe presence of blood? 

“A. I did. 

“Q. Did you find any? 

“A. No. 

“Q. Did you find blood on him anywhere except wrhere 
you said? 

“A. No, sir. 

“Q. Now, Doctor, I w*ant to ask you again, didn’t that 
boy promptly, when you examined his person, tell you 
about the Williams girl? And didn’t you tell that of¬ 
ficer to go there to get her right away? 

“Mr. Curran. I object, Your Honor. The witness 
has already answered. 

“The Court. We will permit the answer. 

“The Witness. I do not recall that.” 

The Government thereupon offered in evidence all ex¬ 
hibits with the exception of the statements signed by 
Mary Norma Perry and Mabel Williams, which had been 
identified. 

Thereupon counsel for the Government announced 
that the Government rested. 

Thereupon the defendant called on his behalf the fol¬ 
lowing named witnesses, each of whom was duly sworn 
and testified under oath as indicated. 

Beulah Margaret Jones testified that she resides at 
1413 T Street NW., and that she knew Miss Harper. 

“Q. When did you first see her to know her? 
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“A. Wednesday morning; on Wednesday morning, I 
was- 

“Mr. Margolius. I object. 

“By Mr. Wilson: 

“Q. I just asked when you saw her? 

“A. Wednesday. 

“Q. Wednesday, you say? 

“A. Yes. 

“Q. W'hen did you first see her to know her? 

“A. I don’t know her personally, but it was on a 
Wednesday morning of the hold-up. She came outside 
of the laundry. 

“Mr. Curran. An objection, Your Honor. She is talk¬ 
ing now about that other robbery case that happened the 
following day, and I must object to it. 

“The Court. If that be true, does counsel know which 
case he is talking about? 

“Mr. Wilson. Yes. I planned to show’- 

“Mr. Curran. Just a minute, please. 

“Mr. Wilson. I am going to make my offer. 

“Mr. Curran. You are not going to make it in front 
of this Jury? 

“Mr. WTlson. Perhaps His Honor will decide. 

“Mr. Curran. I will abide by the Court’s decision. 

[78] “The Court. Well, we w'ill let the Jury be excused for 
a minute and we will hear it. We will find out from coun¬ 
sel what he means to do. 

“(There Jury thereupon retired from the Courtroom 
and the following occurred:) 

“Mr. WTlson. I guess it w’ould be just as well to let the 
witness go out too. 

“The Court. We might want to ask the witness some 
questions w’hen the Jury comes back. 

“Mr. WTlson. The Government witness, in answer to 
the questions of the District Attorney, the lady, Miss 
Katherine Harper, stated, ‘We got in the car and we went 
to see if w*e could find or see this fellow’ who robbed her. 
That is what she got in the car for. 

“Mr. Curran. That is the testimony of Miss Harper? 

“Mr. Wilson. That is the testimony of Miss Harper, 
the person this witness is being questioned about. That 
is, for the purpose for which she got into the car. And 
she also said when she saw’ this man he w’as the man who 
robbed her. That is before the Jury by Miss Harper, that 
this defendant is the man who robbed her. 
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“And I think I should state now that the District At¬ 
torney, either mistakenly or for some other reason, as this 
case opened mentioned this third case, this third robbery. 
So the third robbery is definitely before the Jury, and by 
Miss Harper that this man is the man who robbed her. 

“I propose to show by this witness that she was present 
when the colored man, the dark man, came out of the 
store, stopped and looked this witness in the face and then 
ran. and she is now prepared to say that he is not the man 
who robbed Miss Harper, and that information was con¬ 
veyed to the officer.; and she attended the line-up, and 
the officers, knowing all that she will testify to, she is not 
called as a witness. So since the Government has been 
permitted to show by Miss Harper that my client robbed 
Miss Harper, I think I should be allowed to show that he 
did not rob her. 

“Mr. Curran. If Your Honor please, those are not the 
facts in the case. Defense counsel is seeking to do nothing 
else than confuse this Jury. Defense counsel has just 
quoted to you the testimony of Miss Harper; but he is in 
error. Miss Harper never testified as a result of a ques¬ 
tion propounded by the Government that ‘we went to 
look’ for the man who robbed her. 

“Any question about a third robbery was brought out 
on cross-examination by defense counsel of Miss Harper. 
And assuming for the sake of the argument, if Your Honor 
please, that Miss Harper might have been mistaken inso¬ 
far as her identification is concerned as to the second rob¬ 
bery, certainly it would have to probative force or value 
as to the identity of this defendant in connection with the 
first robbery and the rape. 

“I have the transcript of the record, if Your Honor 
please, and nothing in Miss Harper’s testimony, insofar 
as the Government is concerned, showed that ‘we got in 
that car to look for the man’ who robbed her. 

“Mr. Wilson. If Your Honor please, as a matter of 
procedure, when a witness takes the stand the cross-exam¬ 
ination is just as much a part of the case in the record as 
the direct. All cross-examination that is not objected to 
and that is not stricken out is the evidence in the case; 
and I don’t care who brought it out. 

“Evidently my cross-examination was proper, and it 
referred to the direct. Otherwise the able District At¬ 
torney would have objected to it. 


[ 79 ] 
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“He made the point now that it did not come in re¬ 
sponse to his questions. That has nothing to do with it. 
If it is in this case before this Jury that my client robbed 
somebody I think I should be allowed to deny it. 

“Mr. Curran. We objected to it. if Your Honor please, 
and you adminished counsel that he himself was getting 
himself into this jam, or whatever it might be, by bringing 
[80] out this question, reminding him that he could not in this 
trial try still another case or collateral matters; that that 
was a separate transaction, and not to bring out circum¬ 
stances of the other case, because he would not be able to 
try it in this case. 

“The Court. We will have to overrule the objection. 

“Mr. Wilson. Your Honor, I would like to get straight, 
since the Jury is out; that is, I would like to get my offer 
straight. I propose to show by this witness, in answer to 
Miss Harper’s charge that he did rob her, that she saw the 
man who robbed Miss Harper, and she will testify, if per¬ 
mitted, that that man was not this defendant. And I also 
want to get in the record that, the District Attorney men¬ 
tioned in his opening, or at the time the Jury was being 
qualified, the existence of this third case, this third indict¬ 
ment for robbery. 

“Mr. Curran. I object to that. 

“The Court, If we understand the situation correctly, 
there was another robbery occurring and about the same 
time of the week, a day or two apart, and which this pres¬ 
ent defendant for which the trial is now being conducted 
had committed. And when the Police took the prosecut¬ 
ing witness, Mrs. Abarca, through the streets to see if, 
perchance, they might find someone she could identify, 
she identified this defendant. In the same car in which 
they took Mrs. Abarca they took Miss Harper who had 
been robbed at another place at a different time. It ap¬ 
pears that during this trial the defendant’s counsel in the 
Abarca case asked the witness, Miss Harper, over the ob¬ 
jection of the Government, about the other transaction 
and about identifying him as being the man who had also 
robbed her. 

“It seems that Miss Harper did identify him as having 
robbed her. Now, defendant wants to prove that Miss 
Harper was in error. To try to do that would be to try a 
collateral case. The trying of a collateral case means try¬ 
ing two lawsuits at the same time. There is no principle 
better known in Court than that you cannot try two law- 
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suits at the same time. The reason for it is because of the 
confusion of the facts entering into it. That is what we 
had up here yesterday when the Court told counsel he 
would get things into this case when he asked Miss Harper 
about this transaction. 

“Mr. Wilson. Your Honor will give me an exception? 

“The Court. Yes. 

“Mr. Wilson. Of course, I take it they are already in 
the case; so I will withdraw the objection. 

“Mr. Curran. I think the correct ruling will be to sus¬ 
tain the Government’s objection to the testimony. 

“The Court. The objection is sustained. 

“Mr. Wilson. And Your Honor gives me an exception? 

“The Court. Yes. 

“Mr. Wilson. And I take it that this witness may be 
excused? 

“The Court. All right. 

“(Witness excused.) 

“(The Jury then returned to the Courtroom, and the 
following occurred in the presence and hearing of the 
Jury:) 

“Mr. Wilson. Your Honor, may I call Mrs. Smith, Mrs. 
P. Smith? 

“The Marshall. There are two Mrs. Smiths. 

“Mr. Wilson. Mrs. P. Smith, 628 Columbia Road. No; 
no. I want Mrs. Elizabeth Smith, 644 Hobart Place. 

“Mrs. Precosta Smith was thereupon called as a wit¬ 
ness for and on behalf of the Defendant and, having been 
first duly sworn, testified as follows: 

“direct examination 

“By Mr. Wilson: 

“Q. Your full name is what? 

“A. Presocia Smith. 

“Q. Where do you live? 

“A. 628 Columbia Road. 

“Q. Do you know the defendant? 

“A. Yes; I know James. 

“Q. How long have you known him? 

“A. About 14 years; since ’27. 

“Q. Where is his home with reference to your home? 

“A. Well, he lives at 530 Hobart Place, and the back of 
my house is on Hobart Place. There is no alley. 

“Q. Keep your voice up, please. 
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“A. The back of my house is on Hobart Place. I am 
directly across, just one door removed, across the street 
from him. the back of my house is. 

“Q. Do vou recall Tuesday. June 24th? 

“A. Yes; I do. 

“Q. Did you see James McKenzie on that date? 

“A. I certainly did. 

“Q. Tell us when and where you saw him and at what 
times during that day? 

“A. I saw him on Tuesday morning, the 24th of June, 
about between ten o’clock and 10:30 coming down the 
street with packages. 

“Q. Who. if anyone, was with him? 

“A. His sister Olga was just a little in front of him. It 
seems they had been together, and he was slightly behind 
her. 

“Q. Then did vou see him later that day? 

“A. Yes. sir; J did. 

“Q. What time was it? 

“A. It was between three and three-thirty. I was pre¬ 
paring dinner. 

“Q. How do you fix that hour between three and three- 
thirty? 

“A. I knew just what time I started my dinner. I had 
gone into the kitchen at ten minutes of three, because I 
had listened to some people who were on the porch. They 
were talking to me on the front porch, and I excused my¬ 
self at ten minutes of three. 

“Q. For what purpose? 

“A. To go into the kitchen and prepare dinner. 

“Q. Is that the kitchen rhat faces the place where 
McKenzie lives? 

[83] “A. Absolutely, it is. 

“Q. How do you fix that it was Tuesday? 

“A. Right at the time I did not. But after the child 
was taken into custody I remember just what I had pre¬ 
pared for dinner that day. 

“Q. How does that fix Tuesday in your mind? 

“A. Well, on Sunday I had a certain dish. 

“Q. What was it? 

“A. I had cooked too many potatoes, creamed potatoes, 
and I saved some of them. I did not cream part of 
them. And on Tuesday I made a salad of them. And I 
know that was what I was doing when I looked at him. 
I was fixing the onions to go into the salad. 
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“Q. What was he doing at the time you were looking 
at him on this day, June 24. 1941? 

“A. He was sitting in the door reading the paper, on 
the upper step, and his sister was sitting on the lower 
step in front of him 

“Q. That was what time on that day? 

“A. I couldn’t say the exact minute, but I do know that 
it was between three and three-thirty o’clock. 

“Q. What would you say his condition was as to 
whether it was normal, excited, or otherwise? 

“A. Oh, my. he was just the same as usual. He is al¬ 
ways a very quiet and well-mannered boy. and he was 
the same that day. He was sitting there reading, just 
as he usually does. 

“Q. You say you have known McKenzie how long? 

“A. 14 years.” 

On cross-examination the witness testified that she 
and the defendant’s family were good friends, having 
lived quite close to each other for a long period of time; 
that she remembered the time that she saw James in his 
front yard, because she knew just what time she went 
to the kitchen to prepare dinner on that particular day. 
She remembered that she excused herself at ten minutes 
of 3 from the people she had been talking to, her next 
door neighbor. Her kitchen was just across the street 
from the back of the defendant’s house and there was no 
house between her place and the defendant’s. Witness 
stated that she saw the defendant between 3 and 3:30, 
but could not state the definite time. It could have been 
3:15, but it could not have been 3:30 and it hardly could 
have been 3:25. The witness remembered that on the 
24th day of June 1941, she had a roast for dinner which 
she placed in the oven at 3:25 and which she removed 
therefrom at 4:25. 

The defendant thereupon called on his behalf five wit¬ 
nesses who testified to the defendant’s reputation for 
honesty, peace, quietude, and observance of law. 

Mabel Elizabeth Williams testified that on Satur¬ 
day, June 21st, she had sexual relations with the defend¬ 
ant and that she noticed that her menstrual period came 
upon her on the following Monday. 

“Q. Do you know exactly when they came, or was 
that the time you noticed it? 

“A. I saw it Monday; coming on Monday morning.” 

On cross-examination the following occurred: 


[84] 
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“By Mr. Curran : 

“Q. Your name is what? 

“A. Mabel Williams, Mary Elizabeth Williams. 

“Q. Miss or Mrs.? 

“Mr. Wilson. Objection. 

“Mr. Curran. I certainly think I have a perfect right 
to ask. 

“By Mr. Curran : 

“Q. Are you married or single? 

[85] “Mr. W ilson. Objection. 

“The Court. You may give your name just as it is. 

“By Mr. Curran: 

“Q. Go ahead. 

“A. Mabel Elizabeth Williams. 

“Q. Are you married or single? 

“Mr. Wilson. Objection. 

“The Court. We will permit the question. 

“Mr. Wilson. Your Honor will give me an exception? 

“By Mr. Curran : 

“Q. Are you married? 

“A. I am married. 

“Mr. Curran. That is all.” 

The defendant thereupon took the witness stand in his 
own behalf and testified that on June 24, 1941, he got 
off w’ork around 4:30 and went home until about 10 
o’clock. He got up and went to the store with his sister 
Olga McKenzie and on the way there saw the witness 
Norma Perry. He returned home and went back to sleep 
and got up about 2 o’clock and went out on the front 
porch with his sister. He stayed there about an hour 
or so and then went back in the house where he again 
slept until 5 o’clock. He thereupon got up and went to 
the barber shop and on the way home stopped at Pearl 
Greenfield’s on Columbia Road. He left there about 
6:15 and went home until he was picked up by a white 
man and taken to work. He testified that he consented 
to the examination made upon him by Dr. Rosenberg. 

On cross-examination the defendant testified that on 
June 24th he took a bath about noon and changed his 
underclothes at that time; that as far as he knew there 
was no blood on him when Dr. Rosenberg examined him 
and that the hair which Dr. Rosenberg testified was 
found on his underclothes was not the one which he saw; 
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that as far as the witness was concerned, there was no 
blood on his person. He admitted that he told the police 
that he had intercourse with Mabel Williams on Satur¬ 
day morning and that she was not menstruating. [86] 

On redirect examination defense counsel asked the 
defendant to stand up and said, “I notice James, on 
your chest and arms you are quite hairy; is that condi¬ 
tion general throughout vour body? 

“A. Yes. 

“Q. You say that the hair that he took from your 
drawers was darker than either of these shown here? 

“A. Yes. 

“Q. You haven’t vour drawers here? 

"A. No.” 

Counsel for the defendant thereupon announced that 
the defendant rested. 

The Government thereupon recalled in rebuttal Dr. 

Richard M. Rosenberg, who testified that the hair taken 
from the clothes of the defendant was in his possession 
from June 26th until that morning with the exception of 
one short period when it was turned over to Mr. Mar- 
golius. the Assistant District Attorney. 

The Government thereupon rested. 

Thereupon counsel for the Government made its open¬ 
ing argument to the jury. Counsel for the defendant 
made its argument. Government counsel then made 
its closing argument to the jury. 

Thereupon the Court charged the jury as follows: 

The Court. Gentlemen of the jury, the defendant, 

James R. McKenzie, in this cause stands charged by 
indictment returned into this court by its grand jury 
with the offense of robbery alleged to have been com¬ 
mitted about the 24th day of June 1941. 

The defendant, James McKenzie, by a second indict¬ 
ment, is charged with the offense of rape alleged to have 
been committed on the 24th day of June 1941. 

To these indictments the defendant has entered a 
plea of not guilty. 

Robbery as defined by law is such that whosoever, by [ 87 ] 
force or violence, and against resistance or sudden or 
stealthy procedure, 1 or snatching, or by putting in fear, 
shall take from the person, or immediate actual posses¬ 
sion of another, anything of value, is guilty of robbery. 


1 This clearly is a typographical error. The word used was “seizure.” 
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In the other indictment the law defines the offense of 
rape that whomsoever has carnal knowledge of a female 
forcibly and against her will is guilty of rape. 

In addition to the plea of not guilty the defendant 
has entered a plea known as an alibi, and upon that plea 
the Court instructs you that such a defense in law is 
proper and legitimate if proved as any other defense, and 
all evidence bearing on that point should be considered 
by the jury in determining the issues raised by such tes¬ 
timony. Such defense, however, to be entitled to con¬ 
sideration by the jury, must be such as to show that at 
the very time of the commission of the alleged offense 
the one charged in the indictment, that the accused was 
at another place so far away or so distantly removed, 
that under such circumstances he could not with ordinary 
exertion have reached the place where the crime was 
committed so as to have been guilty of such commission. 

You are further instructed that if you believe from 
the evidence, as will hereafter be further defined, that 
the defendant was at the time of the commission of the 
crime as charged in the indictment, at another place 
so far away and under such circumstances that he could 
not have reached the point, reached the place where the 
offense was committed, as alleged, then you will find the 
defendant not guilty. 

You are the exclusive judges of the credibility of the 
witnesses and the weight to be given to their testimony. 
The law you will receive from the Court. During this 
trial you have heard counsel, you have heard the Dis¬ 
trict Attorney, refer to the law. Discharge your mind of 
any instruction you have had about the law if it is con¬ 
flict with the charge which you are now about to receive. 

You have heard the testimony referred to by counsel in 
argument and by the District Attorney. If the testi- 
[88] mony quoted or referred to was not in accordance with 
what you remember then you will not regard the quoted 
testimony, but will stay with the testimony as you recall 
and remember, because you, as jurors, are the exclusive 
judges of the facts, and the law you will receive from the 
Court. 

If you have an idea of what counsel believes from his 
argument, and if he tells you what he believes from that 
argument, even if you believe that the Court has an 
opinion about the evidence, you will disregard what the 
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Court believes, you will disregard what counsel believe, 
and reach your own conclusion as to the truth. Your 
purpose, your province in the court is to find the truth. 
Sieze upon the truth wherever it is found, 

Whether on Christian or on heathen ground, 

The flower we find whe'ver it grows. 

Neglect the thistle and protect the rose. 

All men are presumed to be innocent until their guilt 
is established by competent evidence beyond a reason¬ 
able doubt, and by reasonable doubt is meant, as the 
words imply, a doubt that is based upon reason. It is 
such a doubt as would cause a reasonable and prudent 
man in the graver and more important affairs of life to 
pause and to hesitate to act upon the truth of the mat¬ 
ters charged, but a reasonable doubt is not a mere pos¬ 
sibility, nor caprice, nor shadow, nor speculation. In 
weighing out that evidence or the want of it, you should 
carefully weigh and consider the evidence and bring to 
bear upon it that exercise of common sense and judg¬ 
ment as reasonable men, and if after considering all the 
evidence you say that you have an abiding conviction of 
the truth of the charge and are satisfied beyond a reason¬ 
able doubt you would find against the defendant. If 
you have a reasonable doubt, then you would give him 
the benefit of it. 

So. now, gentlemen, if you believe about the crime 
stated in the indictment in the robbery case that the evi¬ 
dence showed, and tends to show, that the robbery and 
the rape were committed on the same occasion, if you find 
from the evidence beyond a reasonable doubt that the de¬ 
fendant, and no other, did rob the person of Vida Abarca. 
as charged in the indictment, then you will find the de¬ 
fendant guilty of the indictment charging robbery. 

Again, if you find beyond a reasonable doubt, as that 
crime has been defined to you, that about the time stated 
in the indictment that the defendant, James R. McKenzie, 
did have carnal knowledge of Vida Abarca, and did rape 
and ravish her as stated in the indictment, then you will 
find the defendant guilty under that indictment. In con¬ 
nection with your finding upon the indictment for rape 
you are further instructed that the jury may add to their 
verdict, if it be guilty, the words “with the death penalty.” 

During the trial of the case there was a witness, a Miss 
Harper, that took the stand, and there was some reference 
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to another robbery charge in which Miss Harper was said 
to be a victim. The Court instructs you that that case is 
not on trial, and so far as this defendant is concerned he 
is presumed to be innocent of robbing Miss Harper or any 
other person other than that which lias been proven, if it 
has been proven, in this case, and you will not consider 
his innocence or guilt, nor permit it to reflect upon him in 
any way. the fact that there lias been some evidence here 
that another offense was committed. The person who 
committed that crime will perhaps some time under dif¬ 
ferent circumstances be brought before a court, but not 
here, nor now. That evidence, and all evidence pertain¬ 
ing to it. must not be considered by you against this de¬ 
fendant because this defendant is on trial for two charges, 
two indictments, one charging him with robbery of the 
person of Vida Abarca. and the other charging him with 
the rape of the person of Vida Abarca. 

Another thing that the Court deems it unnecessary to 
call your attention to. but does out of an abundance of 
caution, is that the defendant is a negro, a black man; 
that the woman alleged and charged to have been raped 
was a white woman. The fact that you may be of the 
white race must not direct, or control, or inflame you in 
this case. You must try the defendant just as if you were 
90] trying a white man charged with raping a white woman, 
and render your verdict as you would under those cir¬ 
cumstances. In law the distinction does not exist. 

The jury are instructed that any falsehood uttered by 
one accused of crime by way of explanation or exculpa¬ 
tion becomes an article of circumstantial evidence against 
the accused which may be considered by the jury together 
with all the other facts and evidence in determining the 
guilt or innocence of the accused. Thus, if the jury be¬ 
lieve from the evidence that the defendant. James R. 
McKenzie, when arrested made a false statement with re¬ 
spect to his whereabouts on the day and time of the com¬ 
mission of the offense here involved, you may consider 
such false statement as a circumstance evidencing a con¬ 
sciousness of guilt, although such circumstance standing 
alone is not conclusive of guilt, and in the same line the 
Court further instructs the jury that the circumstances 
of a case may be such that an established reputation for 
character, good character, in and of itself, may create a 
reasonable doubt as to the guilt of the defendant, although 
without that evidence the other proof might be dear and 



convincing; that is to say, if in your mind the evidence 
was equally balanced, when you then take into considera¬ 
tion the fact that up to that time he may have had a 
good reputation, that fact may weigh powerfully in his 
favor in helping you to decide on the question of guilt. 

The Court further instructs the jury that every mate¬ 
rial fact, direct or circumstantial, essential to the estab¬ 
lishment of the guilt of the accused, must be proved to 
the satisfaction of each individual juror beyond a reason¬ 
able doubt, and any conclusion arrived at must be free 
from such doubt. In other words, no one juror should 
arrogate to himself the feeling that he alone must write 
this verdict, for the reason that when twelve men are 
called and you have gotten into your jury room, reason 
together, and try to make your verdict the composite, 
aggregate judgment of twelve men. making use of all your 
knowledge, observation, and experience in life, but con- 
finding your verdict to the evidence that has been given 
from the witness stand. 

In weighing the testimony you may take into considera¬ 
tion the manner of the witnesses, their testimony, and the 
wav and method of giving it. \ on may take into consid¬ 
eration the interest of the witness, it any. in the testimony. 
To illustrate, a witness who affected by a verdict is much 
more interested than one that is not affected by a verdict. 
You may take that into consideration. ^ on may take into 
consideration family relationship, friendship, nod so forth. 

Reviewing the evidence in this case, and condensing it 
briefly, on or about the 24th of June. Vida Abarea was an 
employee in a cleaning shop. On about that day a negro 
man who has been described perhaps with some degree 
more' or le-> of accuracy, entered that place, drew a pistol, 
dosed the door, and (Mitered the cash register, took Mrs. 
Abarea into a back room, and there, while holding the 
pistol against her head, raped her. That is the Govern¬ 
ment s contention. To that offense the defendant pleads 
not guilty, and it is incumbent upon the (lovernment to 
prove siieh beyond a reasonable doubt. The most sharply 
controverted issue, however, arises from the interposition 
of an alibi which brings in sharp controversy the question 
of identity of the defendant. 

Now. it appears that alter the commission of the offense 
bv whomsoever it was committed, that the said Mrs. 
Abarea. in company with another person, and with the 
officers, drove up and down the streets of the Gity of 
Washington, and that after some hours of driving, pass- 
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ing different men, she exclaimed in an excited manner, 
and became hysterical. “My. God. that’s the man/’ You 
may take into consideration the attitude of the parties on 
that occasion. You may take into consideration the num¬ 
ber of people that had been passed and inspected. You 
may take into consideration the attitude of the witness 
upon coining in contact, in view of this particular person. 
You may search then your reasoning powers as to what 
motivated the selection of this particular person from 
among all others. There is always an uncertainty in the 
human element, namely, something produced to him; 
maybe it was the real identity of the man who ravished 
m her. We can never know just exactly what produced those 
actions. At all times, however, the defendant is presumed 
to be innocent until you believe that the evidence shows 
him guilty beyond a reasonable doubt. These facts have 
been detailed to you the Court has briefly reviewed. 
There are other minor details and other more or less im¬ 
portant details that you may take into consideration in 
passing upon the question of guilt or innocence. Your 
verdict will be, as you have already been instructed, the 
verdict of all twelve of you. 

Any requests or exceptions on the part of the Govern¬ 
ment? 

Mr. Curran. None. 

The Court. Any requests or exceptions on the part of 
the defense? 

Mr. Wilson. Your Honor, I haven't listened to the 
charge with the idea of making any exceptions because 
the Court of Appeals has held in a capital case you do not 
have to except to the charge. 

The Court. You do not have to except in the presence 
of the jury, but if you would like to have the jury retire 
and then bring them back, you may except out of the 
presence of the jury. 

Mr. Wilson. I don’t care to do that. Your Honor. 

The Court. You don’t care to except in either way? 

Mr. Wilson. No. 

The Court. Marshal, take charge of the jury, and make 
them comfortable. You will retire with the Marshal and 
report to the Court when you have reached a verdict. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 
defendant. 

T. Whitfield Davidson, 

Justice. 
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In the United States Court of Appeals for the 
District of Columbia 

October Term, 1941 


No. 7998 

James R. McKenzie, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


JURISDICTIONAL STATEMENT 

This is an appeal from judgments of conviction in the Dis¬ 
trict Court of the United States for the District of Columbia, 
based upon two separate indictments charging appellant with 
rape and robbery. 

On July 8,1941, the United States filed in the District Court 
an indictment, No. 68,023, charging James R. McKenzie, 
appellant, with the crime of robbery (Tr. 1). On the same 
day a second indictment, No. 6S.025, was filed in the District 
Court, charging the appellant with rape (Tr. 3). On July 11, 
1941, appellant entered a plea of not guilty to each indictment 
(Tr. 4). On July 17, 1941, appellant moved to withdraw the 
pleas theretofore entered, and filed a motion to quash each in¬ 
dictment and a motion for a continuance (Tr. 5-9). Both mo¬ 
tions were overruled by the trial court with respect to each 
indictment (Tr. 10-11). The two indictments thereupon were 


(i) 
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consolidated for trial (Tr. 12). After trial, the jury returned a 
verdict of guilty in case No. 68,023, and a verdict of guilty in 
case No. 68,025. To the latter verdict, the jury added the 
death penalty (Tr. 13). A motion for new trial was overruled 
on August 1, 1941 (Tr. 19). Thereupon the appellant filed a 
notice of appeal to this Court. 

Jurisdiction of the District Court over all crimes and of¬ 
fenses committed within the District of Columbia is estab¬ 
lished under D. C. Code (1929), tit. 18, § 44. This Court 
acquires jurisdiction to review the present cause by virtue of 
the D. C. Code (1929), tit. 18, § 26, which provides for appeals 
from final judgments of the District Court. 

STATEMENT OF THE CASE 

Appellant James R. McKenzie was charged, oil July 8, 1941, 
by two separate indictments, with the crimes of robbery 
and rape, respectively (Tr. 1, 3). To these indictments, the 
appellant, on July 17, 1941, filed motions to quash, on the 
grounds (1) that the grand jury which returned the indict¬ 
ments did not have upon it any member of the negro race 
and “that the defendant therefore charges that a systematic 
course of procedure was adopted for the purpose of excluding 
negroes from said grand jury on account of their color”; 
and (2) that a member of the grand jury was employed by the 
United States Government, and thereby had an interest and 
bias in favor of the United States, against the appellant 
(Tr. 6-9). At the same time, the appellant filed a motion 
for continuance, alleging that there was in the District of 
Columbia “an excited state of the public mind against this 
accused, because of the so-called crime wave involving the 
question of race, the investigation of the Police Department 
by the Congress of the United States, and because of state¬ 
ments appearing in the newspapers with regard to the defend¬ 
ant’s trial”; and further, that the appellant’s arrest, identi¬ 
fication, and indictment were the result of these factors, and 
that the excitement in the community was so great against 
the accused that appellant’s counsel did not feel able to pro¬ 
ceed with the trial until the mind of the community had be- 
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come “tranquilized” (Tr. 5). The trial court overruled each 
of these motions on July 22, 1941 (Tr. 10.) Thereupon, on 
July 28, 1941, the appellant was called for trial before Mr. 
Justice Davidson, of the District Court. 

Before the jury was empaneled, and prior to the examina¬ 
tion of the jurors on the voir dire, the Government made a 
motion to consolidate for trial the indictments in Criminal 
Cases No. 68,023 and 68,025, both of which were founded 
upon the same transaction. The appellant entered an objec¬ 
tion to the motion, and during the colloquy which followed 
between counsel and the court, the prosecution stated to 
the court as follows: “If Your Honor please, on Saturday 
(two days before the trial) Mr. Wilson (the defense counsel) 
wanted the three cases tried together. I think he should 
give Your Honor a reasonable ground as to why he now ob¬ 
jects to trying the robbery charge and the rape charge, when 
they arose out of one and the same action” (Appellee’s App. 
1). Thereupon appellant requested the court, “to tell the 
whole panel to stand aside and continue the case for the pros¬ 
ecutor’s speaking of three offenses against this man at a time 
when he is called to trial on one” (Appellee’s App. 1). The 
court overruled appellant’s motion, to which ruling no excep¬ 
tion was taken. Appellant thereupon consented to the con¬ 
solidation of the two indictments for one trial as requested 
by the Government (Appellee’s App. 3). 

During the examination of the jurors on the voir dire, the 
following occurred (Appellant’s App. 4): 

Mr. Margolius. In a case of this character where 
the defendant is charged with rape the prosecution 
may, if it chooses, ask the Jury to return a verdict of 
guilty with the death penalty. I want to ask you pros¬ 
pective Jurors at this time whether or not if, after you 
have heard all of the evidence and beyond a reasonable 
doubt you believe that this defendant was guilty of the 
crime charged, you would have any conscientious 
scruples against returning a verdict requiring capital 
punishment? 
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Mr. Wilson. I object, if Your Honor please. Under 
the law in this type of case the Jury, if their verdict 
be guilty, may add the words “with the death penalty.” 
There is nothing to bring forward the question of their 
scruples. All he can ask them is have they or have they 
not a scruple against the death penalty. He cannot 
search now and find out the Jurors’ willingness to follow 
up a verdict of guilty with a suggestion of death. He 
can only ask them about their scruples against the death 
penalty. 

The Court. The rule most generally applied is that 
wherever the death penalty is sought, to ask have you 
any conscientious scruples against the infliction of the 
penalty of death for crime? 

Mr. Margolius. That is right, Your Honor. I agree 
with that. However, I did want to bring in the fact 
that they would have to believe beyond a reasonable 
doubt. Some people have conscientious scruples, but 
if they were told they had to find beyond a reasonable 
doubt the guilt- 

The Court. I think it is no injury to the defendant 
that the Jury be notified if they believe him guilty 
beyond a reasonable doubt, and that that may be used 
as a prefix for other questions. 

Mr. Wilson. Will Your Honor allow me an excep¬ 
tion to the statement that they may be used as a prefix 
to other questions? 

Mr. Margolius. Do any of you prospective Jurors 
have any conscientious scruples against imposing the 
death penalty? 

I take it by your silence that you have no such 
scruples. 

Thereupon, after the Government had exercised one, and 
the defense counsel three, peremptory challenges, both sides 
announced content, and the jury was sworn to try the cause 
(Appellee’s App. 5). 

At the trial, the evidence adduced on behalf of the Govern¬ 
ment showed as follows: 



5 

On Tuesday,. June 24, 1941, the prosecuting witness, Mrs. 
Vada K. Abarca, was employed as a clerk at the Aristo 
Cleaners, at 3427 14th Street Northwest, in Washington, D. C. 
The store was divided into two rooms, a front room where the 
new stock was stored, and a back room where the old stock or 
clothing that had remained for more than two or three months 
was kept. About 2:45 on the afternoon of June 24, she was 
in the front room when a colored man came to the door, 
walked in, and inquired about the cost of cleaning. There¬ 
upon, he went to the front door, turned the night latch, and 
locked the door from the inside. He then returned to where 
the witness was standing and told her to go behind the coun¬ 
ter, to which she made objection. Taking from his coat 
pocket a nickel-plated gun, he admonished her to “Get be¬ 
hind the counter.” The witness again refused, but after the 
man threatened “to blow her brains out,’’ she went behind the 
counter and put her hands up and stooped down. The in¬ 
truder then removed from the cash register about $28 in 
money. Still brandishing the pistol, he forced the witness 
into the back room, where he took $10, a package of ciga¬ 
rettes, and some chewing gum from her pocketbook, and 
directed her to go to the wall and turn her back. The colored 
man thereupon took a rope and tied the witness’s hands to¬ 
gether in front of her. A paper clothes bag was placed on the 
floor, and the witness was told to “Lay down on the bag.” 
After being threatened with the pistol, she lay down, and 
the man proceeded to open his belt. His trousers were not 
buttoned, and they immediately came open in front. The 
complainant thereupon said: “Don’t bother me. I am sick.” 
Answering that that fact did not make any difference to him, 
he proceeded to remove the sanitary napkin which she had 
upon her, tore it apart, and threw the two pieces upon the 
floor. While holding the gun at her temple, the man engaged 
in the act of intercourse with the witness. After he had fin¬ 
ished, he arose, wiped himself with a piece of the sanitary 
napkin that was on the floor, and thereupon placed it in the 
witness’s mouth as a gag. After securing the gag with a hand¬ 
kerchief, he retied her hands behind her, and tied her to an 
iron pipe in the back room (Appellee’s App. 5-6). 
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Medical and scientific testimony conclusively corroborated 
the prosecuting witness’ testimony that she was raped (Ap¬ 
pellee’s App. 18, 19). 

The man who entered the store was wearing dark glasses, 
and, while in the act of removing the money from the cash 
register, he raised these glasses, making it possible for the prose¬ 
cuting witness to see his face. He was in the store approxi¬ 
mately twenty minutes, and was upon her, in the act of inter¬ 
course, for about five minutes (Appellee’s App. 7). 

The prosecutrix testified that she attended several line-ups 
at No. 10 precinct, but that she could not identify anyone in 
those line-ups (Appellee’s App. 8). On June 26, 1941, she was 
taken all over town in an effort to locate the man who assaulted 
her, and during this ride, which started about 8:30 o’clock in 
the morning and ended at 3:45 o’clock in the afternoon, she 
saw many colored men, without being able to identify any¬ 
one. However, at about 3:45 P. M., when they reached the 
corner of Georgia Avenue and Hobart Street, she saw the man 
who had committed the act upon her, which man was the ap¬ 
pellant. At that time she exclaimed, “Oh. my God! That is 
him.” She knew it was he, the first time she saw him (Appel¬ 
lee’s App. 7-S). The next day, on June 27, she attended 
another line-up, at which time she again picked out the ap¬ 
pellant as her attacker. She was absolutely positive of her 
identification (Appellee’s App. 8). 

On cross-examination, the prosecutrix testified that Sergeant 
Lewis and Sergeant Jones and a lady by the name of Miss 
Harper were in the automobile when she identified the appel¬ 
lant; that while on the ride, they talked about “nothing spe¬ 
cial”; and that the officers just asked the two ladies “if we 
would mind helping them look for this person”; that by “this 
person” she meant the person who robbed and raped her; that 
Miss Harper and the prosecutrix did not talk to the officers 
during the ride (Appellee’s App. 8-9). 

Counsel for the appellant asked the witness whether Miss 
Harper said anything to her while in the car, while they were 
looking for the man, to which question the Government inter¬ 
posed an objection. The purpose of the question was, as stated 
to the court by defense counsel, to show that Miss Harper was 
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the first to identify the appellant as the person who robbed 
her. Miss Harper, at a place and time other than those involved 
in the case on trial, and that her identification was false. This 
was the first mention made of another offense during the trial. 
The court ruled that the appellant could not try two lawsuits 
at one time, and the jury was told that the appellant was on 
trial on but two indictments, and that “if there be another 
offense for which he is not being tried, that must not be dragged 
into this lawsuit, and you will not consider it against him; and 
you will not consider the fact that there has been even the 
mention of another controversy or another transaction. You 
will completely discharge that from your minds’’ (Appellee’s 
App. 13). However, upon insistence by the appellant, the 
court permitted him to inquire concerning what Miss Harper 
said at the time the appellant was identified (Appellee’s App. 
15). 1 

Thereupon, the prosecuting witness testified that Miss 
Harper “hollered, but she didn’t holler until I did,” that she 
did not hear what Miss Harper “hollered” or any remark that 
she may have made (Appellee’s App. 16). The court, how¬ 
ever, refused to allow the appellant to inquire about conversa¬ 
tions which took place in the automobile with Miss Harper 
prior to the time they reached Georgia Avenue and Hobart 
Street. 2 3 However, Sergeants Lewis and Jones, as well as Miss 
Harper herself, testified on cross-examination to these conver¬ 
sations (Appellee’s App. 26, 31, 33, 36). 

Miss Harper was called as a witness on behalf of the Gov¬ 
ernment for the sole purpose of showing the nature of the 
prosecutrix’ identification at the corner of Georgia Avenue and 

1 During the cross-examination of the prosecutrix, the appellant repeatedly 

inquired about statements of Miss Harper, and upon three occasions at least, 
the court told the jury not to consider anything against the appellant that 
touched upon any transaction other than those brought forth in the in¬ 
dictments on trial. At one point the court said of the other offense: “And 
it is not the purpose of the Court to admit any evidence tending to show 
that. Now. if the defendant himself and his counsel drag in evidence or 
bring in evidence that tends to incriminate him in anorher offense, it is 
true he would not be entitled to complain, having done so" (Appellee’s 
App. lo). 

3 The witness did testify, however, they talked about “nothing special” 
(Appellee’s App. S). 
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Hobart Street. On cross-examination the appellant, over the 
vigorous objection oj the Government, questioned the witness 
with respect to a crime involving her, which was not related 
to the transactions on trial. She testified that she did not ac¬ 
cuse the appellant as being the person who robbed her; that 
during the ride she did not talk about anything in particular 
and did not say anything to the police to the effect that she 
saw the man who robbed her; that she did not convey to any 
one in the automobile the idea that she was out looking for 
the man who committed the robbery upon her and the police 
officers present did not speak to her on the subject; that she 
saw the man who robbed her only after the prosecutrix 
screamed, at which time she also screamed but did not say 
anything. The Court refused to permit the appellant to in¬ 
quire of Miss Harper about the circumstances surrounding her 
own robbery, although she was permitted to relate, upon his 
inquiry, any and all conversations which took place while 
driving in the car (Appellee’s App. 32, 35, 36). 

When arrested the appellant had but one button on his 
trousers at the fly, and that was the button at the top (Ap¬ 
pellee’s App. 27). The appellant thereafter was questioned 
at headquarters, and he told the police that, at the time the 
robbery and rape occurred, he was with one Norma Perry at 
710 Columbia Road (Appellee’s App. 20, 27). Police obtained 
a written statement from Norma Perry, the contents of which 
were communicated to the appellant. He was told that Norma 
Perry stated that he was not at her home at the time the 
crimes were alleged to have taken place, to which the appel¬ 
lant then answered that he must have been home asleep. 
Appellant made objection to the introduction in evidence of 
the paper writing signed by Miss Perry and it was not ad¬ 
mitted (Appellee’s App. 20, 21). The Government called 
Miss Perry as a witness and she testified that the appellant 
was not in her company during the time stated by him 
(Appellee’s App. 38). 

About six o’clock in the evening of the day appellant was 
arrested he was taken to the office of Dr. Rosenberg, Deputy 
Coroner for the District of Columbia, for purposes of ex¬ 
amination. The appellant, upon being asked, stated that he 
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had no objection to the examination (Appellee’s App. 29, 39, 
50). The examination revealed blood on the privates of the 
appellant and a hair on the lapel of his underwear (Appellee’s 
App. 39, 40). The appellant stated that he had not had inter¬ 
course with any woman who was menstruating and could not 
account for the blood on his person (Appellee’s App. 29, 39). 
No objection was interposed to this evidence. 8 

The hair found on the appellant was compared with a hair 
taken from the person of the prosecuting witness, and ac¬ 
cording to the testimony of Dr. Rosenberg, they were similar 
(Appellee’s App. 40). 

The appellant’s defense was alibi. He introduced one wit¬ 
ness in support thereof. 4 

The jury returned a verdict of guilty on each indictment, 
and to the verdict in the rape charge, it added the death pen¬ 
alty. This appeal followed. 

ISSUES INVOLVED 

Appellant has assigned twelve errors alleged to have been 
committed by the lower court in the course of the trial. It is 
suggested that these, together with the contentions sought to 
be advanced by the appellant in his brief, may be grouped 
together and considered by this Court under the following 
points: 

1. Whether the action of the trial court in overruling ap¬ 
pellant’s motion for a continuance is reviewable or constitutes 
ground for a new trial. 

2. Whether the court erred in overruling the appellant’s 
motion to quash the indictment. 

3. Whether the denial of the appellant’s challenge to the 
array because of a remark of the prosecutor, prior to the selec¬ 
tion of the jury, is error. 

4. Whether the Government’s examination of the prospec¬ 
tive jurors on the voir dire was improper, and if so, whether 
it constitutes reversible error. 

* AppcUant tuld the police he had intercourse with one Mabel Williams 
on June 21, three days before the assault, and that she was not menstruat¬ 
ing. (Appellee’s App. 24, 51.) The police obtained a statement from Mrs. 
Williams (Appellee’s App. 24). 

‘Appellant did not call his father or sister, it should be noted. 
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5. Whether the testimony of the prosecuting witness of her 
failure to make identification of anyone, prior to the time 
she picked out the appellant, was inadmissible or prejudicial. 

6. Whether the testimony of the prosecuting witness to the 
effect that the appellant took a suit of clothes was inadmis¬ 
sible or prejudicial. 

7. Whether the failure to introduce in evidence written 
statements of Norma Perry and Mabel Williams, the contents 
of which were fully proven otherwise, constitutes error. 

8. Whether the evidence obtained by the Government as a 
result of a physical examination made by a Government 
physician was admissible in evidence. 

9. Whether the trial court’s refusal to permit the appellant 
to cross-examine the prosecuting witness concerning conver¬ 
sations made out of the presence of the appellant and Miss 
Harper, concerning an offense not involved in this case, was 
error. 

10. Whether the court committed error in instructing the 
jury on the law of reasonable doubt and alibi particularly in 
the absence of an objection or exception to such instructions. 

SUMMARY OF ARGUMENT 

I. No error was committed by the trial court in overrul¬ 
ing the appellant’s motion for a continuance; the reasons 
urged therefor not being sufficient to justify such action. A 
motion for continuance lies within the sound discretion of 
the trial judge and will not be reviewed except where an 
abuse of that discretion has been shown. There was no such 
showing in the present case. The matters presented to the 
court as reasons for continuance were but statements of 
counsel, in the nature of opinions and conclusions, not being 
supported by proof as required. Specifically, there was no 
showing made of a race problem; nor of prejudice resulting to 
the appellant by reason of a congressional investigation of 
the Police Department and articles allegedly appearing in the 
public press. To have continued this case on the grounds 
alleged would have required a continuance at that time in 
practically every case in which a Negro was the defendant. 

11. The court properly denied the appellant’s motion to 
quash the indictments. The grounds alleged, that no Negro sat 
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on the Grand Jury which returned the indictments against the 
appellant and that a Government employee was a member of 
that Grand Jury, constituted no bases for the relief sought. No 
evidence was tendered in support of the motion and conse¬ 
quently it was overruled. Furthermore, the fact that the Grand 
Jury contained no member of the Negro race does not lead to 
the conclusion, which the appellant sets forth, that there was 
a systematic course of discrimination against the Negro race 
in selecting Grand Jurors. With respect to the presence of a 
Government employee upon the Grand Jury, it is well estab¬ 
lished by the case of United States v. Wood, 299 U. S. 123, that 
governmental employment does not constitute a disqualifica¬ 
tion for jury service. 

III. The mention by the prosecutor, before the jury was 
selected, of a third case involving the appellant, no mention 
being made of the nature of that case, constitutes no ground 
for the granting of a new trial. First, the challenge to the array 
which the appellant made at the time is an improper remedy. 
Such a challenge lies only for an irregularity in the summons¬ 
ing of the panel, and that is the sole ground of such challenge 
known to the common law. In the present case that ground 
did not exist. Secondly, even assuming that the challenge 
made was a challenge for cause, the appellant can not now be 
heard to complain because he exercised but three of the twenty 
peremptory challenges allowed him by law. Under such cir¬ 
cumstances he is precluded from assigning error to the action 
of the trial court in overruling the challenge. Thirdly, there 
has been no showing of prejudice resulting to the appellant by 
reason of the allegedly objectionable remark. And, finally, if 
there had been prejudice it was cured by the subsequent action 
of the appellant in probing the Government witnesses on 
cross-examination, over the Government’s objection, with re¬ 
spect to that third offense. 

IV. In asking the jurors on the voir dire whether or not they 
had any conscientious scruples against returning a verdict re¬ 
quiring capital punishment, if, after hearing all the evidence, 
they believed the defendant was guilty beyond a reasonable 
doubt, the Government was not guilty of improper examina¬ 
tion. It is well settled that the conscientious scruples of a 
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juror may be inquired into in a capital case. And the fact that 
the inquiry is prefaced by the statement that the jury would 
have to believe the defendant guilty beyond a reasonable doubt 
does not create error. In any event, there is no basis for a new 
trial even if the Court finds the examination to be error, be¬ 
cause the appellant announced his satisfaction with the jury 
after he had exercised only three of the twenty peremptory 
challenges allowed him. The rule is clear that under such 
circumstances he is foreclosed from complaining of the alleged 
error on appeal. 

V. The complaining witness testified that she was unable to 
identify her attacker at several line-ups and while cruising 
about the streets of Washington. Appellant now contends 
that the statements made by her to that effect were made out 
of the presence of the appellant and therefore were inadmis¬ 
sible under the hearsay rule. The contention is manifestly 
without merit. Having testified to the facts, from the witness 
stand in open court and while subject to cross-examination, it 
is difficult to conceive how the appellant can now urge the con¬ 
tention which he advances. The witness was speaking from 
personal knowledge. Hence, there is no room for the applica¬ 
tion of the hearsay rule. Furthermore, even making the pre¬ 
posterous assumption that it was a hearsay statement, the ap¬ 
pellant has shown no prejudice and can show no prejudice as a 
result of that testimony. The rule is well established that 
appellate courts will not reverse a case because of the admis¬ 
sion of incompetent evidence unless the appellant sustains the 
burden of showing that he was prejudiced. Guy v. United 
States, 107 F. (2d) 288, 71 App. D. C. 89, cert, denied, 308 
U. S. 618. 

VI. The appellant next complains that the trial court com¬ 
mitted error in refusing to strike out the testimony of the 
complaining witness to the effect that she heard her attacker, 
who w*as in another room, taking out some men’s suits “or 
the whole slew of them.” The record shows that the court, 
with the acquiescence of the Government, sustained an ob¬ 
jection to this testimony and, thereupon, the complaining 
witness testified that “she knew” that the appellant took one 
suit. The appellant's motion to strike was directed to the 
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latter answer and, that being the case, the court properly- 
overruled it. As the witness was speaking from personal 
knowledge there was nothing objectionable to the answer. 
The testimony that a suit was taken was material to establish 
the charge of robbery. In any event, even if the evidence 
was improper, it was not prejudicial. There was uncontra¬ 
dicted evidence to the effect that the appellant took $38.00 in 
money and other articles by force. This was enough to prove 
the robbery charge. It is familiar doctrine that when a 
fact is conclusively proven by competent evidence, the ad¬ 
mission of other evidence on the same point even though im¬ 
proper can never be prejudicial. Smith v. United States, 105 
F. (2d) 778, 70 App. D. C. 255. Not being prejudicial, an 
appellate court will not reverse. Guy v. United States, supra. 

VII. The police obtained from one Norma Perry and one 
Mabel Williams certain written statements as a result of in¬ 
formation given by the appellant. At the trial the police 
officers identified the statements, but they were not intro¬ 
duced in evidence. The contents of the statement made by 
Norma Perry, dealing with the whereabouts of the appellant 
at the time the crimes here involved happened, were disclosed 
to the appellant, while in custody, who thereupon repudiated 
an earlier alibi. It is contended it was error not to show the 
whole conversation; and therefore, it is urged, the statements 
should have been introduced. But the statements were not 
introduced in evidence because of objection made to such in¬ 
troduction by the appellant himself. It is well settled that 
where evidence is excluded upon the objection of an accused he 
cannot thereafter complain that there was error in such exclu¬ 
sion. Moreover, the contents of the statement of Norma Perry 
were in fact made known to the jury during the trial, as well as 
the appellant’s response when confronted with that statement. 
Consequently, appellant’s contention is without merit. With 
respect to the statement of Mabel Williams, no error has been 
shown. 

VIII. On the day that the appellant was arrested he was 
taken to a Government doctor to be examined. At that ex¬ 
amination he was asked if he had any objection to submitting 
to an examination, and further whether or not there was any 
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reason to have blood on his person. To these questions the 
appellant answered in the negative. The results of the ex¬ 
amination showed blood on the private person of the appel¬ 
lant and a pubic hair on his under clothing, which hair was 
similar to that of the complaining witness. These facts were 
introduced in evidence, by the testimony of the doctor, at the 
criminal trial. It is now contended that as the appellant was 
under arrest at the time, the evidence obtained by the exam¬ 
ination was illegal and its admission constituted error. A 
complete answer to this contention is that the appellant vol¬ 
untarily and freely submitted to the examination. There 
was no evidence of compulsion or duress. Indeed, the ap¬ 
pellant made no objection to the evidence at the trial. Con¬ 
sequently, there is no cause for complaint at this time. More¬ 
over, even if the examination had been made against the will 
of the defendant, it is submitted that the physical findings 
arc not for that reason inadmissible. The privilege against 
self-incrimination applies only to oral confessions and admis¬ 
sions. It does not constitute a safeguard against pre-trial 
efforts by the police to determine whether or not the accused 
is the man w’ho actually committed the crime. Thus, the 
better reasoned authorities, as w r ell as Professor Wigmore, 
follow the rule that requiring an accused to submit to tests 
for identification or to examinations in order to ascertain the 
presence of blood, scars, disease, or insanity, does not amount 
to testimonial compulsion and, therefore, is not in violation 
of the privilege against self-incrimination. 

IX. The appellant contends that the court committed error 
in not permitting him to cross-examine the complaining wit¬ 
ness and Miss Harper on the subject of what conversations 
were had in the automobile prior to the time the appellant 
was identified, and with respect to the circumstances of a rob¬ 
bery involving Miss Harper. An examination of the record 
will show that the complaining witness, in answer to appel¬ 
lant’s question, did testify that they talked about “nothing 
special.” However, the court also permitted the witness to 
testify with respect to what Miss Harper said immediately 
before the appellant was picked out. He did not permit cross- 
examination in detail about conversations that took place dur¬ 
ing the preceding six or seven hours, it being ruled that this 
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would constitute hearsay evidence, although she had stated 
they talked about “nothing special.’’ In this respect the rul¬ 
ing was manifestly correct. However, even assuming that it 
was incorrect, there is no cause for complaint because other 
witnesses, including Miss Harper herself, testified on cross- 
examination about these conversations and the rule is well 
settled that the exclusion of evidence is not error where other 
witnesses are permitted to show that which was excluded. 

With respect to the cross-examination of Miss Harper, the 
record shows that the appellant was given a free hand, until 
he attempted to elicit details about the third crime, involving 
Miss Harper, which was not then on trial. Certainly, the ap¬ 
pellant cannot now contend that he was entitled to go into this 
matter in an effort to prove that Miss Harper was mistaken 
in her identification, for that would be trying another lawsuit 
and would permit the introduction of evidence on a collateral 
matter. The principle is well settled that that cannot be done. 

To argue as appellant does that the Government first men¬ 
tioned a third offense, and, therefore, opened the door to intro¬ 
duction of evidence bearing on that offense, constitutes a false 
argument. The Government mentioned the “third case” be¬ 
fore the jury was empaneled, and during the course of the trial 
was extremely careful to avoid bringing into evidence any fact 
bearing on that case. As the authorities herein discussed show, 
the Government’s mention of the third offense was not error. 
Appellant, therefore, cannot claim the right to introduce the 
evidence himself because of the Government’s conduct. It is 
submitted that there is no merit to the appellant’s contention. 

X. It is next contended that the trial court erred in instruct¬ 
ing the jury on the law of reasonable doubt and alibi. Although 
the appellant was requested by the trial court at the close of 
the charge to the jury to express his objections and to make 
comment on the charge before the jury retired, the appellant 
expressly stated that he did not care to do that. Consequently, 
he is in no position to urge in this Court that the trial court 
committed error in any respect. To hold otherwise would be 
to permit shrewd and astute counsel to sit back in silence and 
not suggest error to the court, when in fact such counsel was 
fully aware thereof and could have avoided what he complains 
of as ground for new trial. If such conduct were permitted and 
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the contention of error sustained on appeal there would be a 
miscarriage of justice. 

However, there was in fact no error committed in the pres¬ 
ent case. With respect to the court’s instruction on reason¬ 
able doubt, a consideration of the whole charge, and not an 
isolated portion, reveals that the jury was fully advised that 
if it did not believe the appellant guilty beyond a reason¬ 
able doubt then he was entitled to an acquittal. To hold 
that the jury did not so understand the court, would be to 
say that jurors are persons of inferior intelligence and unable 
to understand common, ordinary English. With respect to 
the instruction on alibi, there is no merit to the appellant’s 
contention that the court withdrew from the jury, by its 
charge, all the evidence introduced by the appellant to 
establish that defense. If further instructions on the sub¬ 
ject of alibi were desired in order to advise the jury of the 
weight in law to be attached to the evidence introduced, they 
could and should have been requested by the appellant. Hav¬ 
ing made no such request he cannot now complain. 

ARGUMENT 

I 

The action of the trial court in overruling appellant's motion 
for a continuance is not subject to review 

Prior to trial, the appellant, through his counsel, filed a 
motion with the trial court to continue the two cases herein 
involved, until the October 1941 term. The reasons set forth 
for the requested continuance were the excited state of the 
public mind against the appellant, caused by the “so-called 
crime wave involving the question of race”; the investiga¬ 
tion, by Congress, of the Police Department; and articles ap¬ 
pearing in the press with regard to the appellant’s trial. This 
public feeling was alleged to have been the cause of the ap¬ 
pellant’s arrest, indentification, and indictment, and was so 
great against the appellant that his counsel could not properly 
proceed to trial “until the mind of the community becomes 
tranquillized” (Appellant’s App. 24). 

No proof was offered by the appellant in support of the 
allegations of the motion. The nature of the objectionable 
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articles which appeared in the press was not set forth; and 
the character of the Congressional investigation, except that 
it was of the Police Department, was not indicated. More¬ 
over, there was no proof that a “so-called crime wave involv¬ 
ing the question of race,” existed in this jurisdiction. The 
Court therefore denied the motion, and that ruling is now 
assigned as error. 

The disposition of a motion for continuance lies within the 
sound discretion of the trial judge, and consequently will not 
be reviewed on appeal in the absence of a showing of abuse 
of that discretion. | 

Avery v. Alabama, 30S U. S. 444. 60 S. Ct. 321, 84 L. ed. 
377; 

Franklin v. South Carolina, 218 U. S. 161, 168, 30 S. Ct. 
640, 54 L. ed. 9S0; 

Neufield v. United States, 118 F. (2d) 375, 3S0 (App. j 
D. C. 1941); 

Tomlinson v. United States, 68 App. D. C. 106, 93 F. j 
(2d) 652. cert, denied, 303 U. S. 646. 

This well-established rule is equally applicable to a mo- j 
tion for continuance, such as the one filed in the instant case, 
founded upon alleged public bias, prejudice, and excitement. | 

Paschen v. United States, 70 F. (2d) 491 (C. C. A. 7); 

Allen v. United States, 4 F. (2d) 688 (C. C. A. 7) cert, 
denied, 267 U. S. 597; 

State v. Rohn, 119 N. W. 88, 90, 140 Iowa 640; 

People v. Raider, 239 N. W. 387; 256 Mich. 131; 

State v. Woods, 1 S. E. (2d) 190, 198, 1S9 S. C. 281. j 

A continuance will not be granted upon mere sugges¬ 
tion, or in the absence of reasons therefor which are fully and 
adequately established. In no case will it be permitted as 
an instrument of delay. As the Supreme Court of the United 
States said, inexcusable postponement of the enforcement of 
our criminal law “is one of the gross evils of our time. ... 
The prompt disposition of criminal cases is to be commended 
and encouraged.” Powell v. Alabama, 287 U. S. 45, 59, 53 
S. Ct. 55,77 L. ed. 15S; United States v. Schneider, 21 D. C. 381, 
386; Commonwealth v. Millen, 194 N. E. 463, 2S9 Mass. 441. 
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To justify a continuance on the ground of public prejudice or 
excitement, it must be made to appear that the conduct ob¬ 
jected to is directed against the accused personally, and that 
public opinion has been excited to such an extent as would 
prevent a fair trial by an impartial and unbiased jury. Hence, 
if the jury selected for the trial is, in fact, impartial and with¬ 
out prejudice, as it was in the present case, the accused is not 
entitled to urge, as ground for reversal, the refusal to continue 
the cause. 

See: Commonwealth v. Milieu, 194N. E. 463,289 Mass. 441; 

Lee v. State, 134 So. 185,160 Miss. 61S; 

Snook v. State, 170 N. E. 444, 34 Ohio App. 60. cert, 
denied 281 U. S. 722; 

State v. Bullock, 136 Atl. 343, 5 N, J. Misc. 298. 

In United States v. Schneider, 21 D. C. 381. 386. the Court, in 
holding that a motion for continuance was properly denied, 
said: 

While the prisoner is not to be hurried to conviction 
to satisfy public clamor, it must be remembered, at the 
same time, that the public interest requires prompt in¬ 
vestigation and punishment of crime. The record does 
not make any showing of such public clamor, in refer¬ 
ence to the present case, and unless the court can see 
that under such influence the jury has been hurried 
into an unjust verdict, no case is presented for a new 
trial on this ground. 

In State v. Rohn, 119 N. W. SS, 140 Iowa 640, the defendant 
was charged with rape. A continuance was requested on the 
ground, among others, of the feeling which then prevailed in 
the community. The Court, in sustaining the denial of the 
motion, said: 

Nor was the feeling in the community such as was 
likely to be obviated by delay. Postponement of the 
trial could not be expected to obviate the condemnation 
which like transactions merit from mankind. All that 
could be rightly demanded by defendant was that feel¬ 
ing be not so directed against the accused personally 
as to prevent a fair and impartial determination with 
respect to his individual guilt or innocence. 
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See also: Shushan v. United States, 117 F. (2d) 110, 116 
(C. C. A. 5). 

No charge was made in the present case that the appellant 
was mobbed, menaced, or demonstrated against. There was 
no allegation in the motion that the public had sought to take 
the law in its own hands or that masses of the community had 
expressed personal animosity toward him. Moreover, the mat¬ 
ters presented to the Court as reasons for a continuance were 
but statements of counsel, in the nature of opinions and conclu¬ 
sions. They were not supported by proof, as required; counsel 
being content to rest on the pleadings. See State v. Woods, 

1 S. E. (2d) 190, 198, 189 S. C. 2S1. The newspaper articles 
relied upon were not introduced; there -were no affidavits and 
no testimony by members of the community that the appellant 
personally, or Negroes in general, were the objects of indigna¬ 
tion and excitement; and the precise nature of the Congres-! 
sional investigation, as it affected the appellant’s position, or 
otherwise, was not shown. Likewise, no attempt was made 1 
to justify the conclusion alleged that a crime wave involving 
the Negro race was abroad in the District of Columbia. More¬ 
over, it is not now contended that the jury which was im¬ 
paneled and sworn to try the appellant was prejudiced or 
impartial because of these facts. Indeed, counsel for the ap¬ 
pellant did not even think it important enough to inquire on 
the voir dire whether the jurors had knowledge of the crimes 
charged, or whether they had read about the crimes in the 
newspapers. To the contrary, as the stenographic transcript 
of record shows, the jurors finally selected stated that they knew 
of no reason why they could not afford the appellant a fair and 
impartial trial. 5 It is also significant that the appellant exer¬ 
cised but three of his twenty peremptory challenges before an- 

s There is now pending before this Court appellee’s motion to enlarge the 
record in order to clearly show this fact. Appellant, while not denying that 
the jurors in fact announced their impartiality, has seen fit to oppose the 
motion on grounds which are manifestly without foundation in the record. 
As the Bill of Exceptions clearly shows the prosecutor's mention of a third 
case was made before the jury was interrogated on the vior dire. It is 
equally clear that the paragraph sought to be inserted in the record must 
have occurred during the examination on the vior dire. In his objections 
appellant goes far beyond the record when he states that the third case, 
which the prosecutor mentioned, involved similarities to the cases on trial. 
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nouncing that he was satisfied with the jury. Under such 
circumstances, it is difficult to conceive how the appellant can 
now urge that there was such feeling against him that he could 
not have been given a fair trial. 

In Allen v. United States, 4 F. (2d) 688 (C. C. A. 7), cert, 
denied, 267 U. S. 597, a motion for a continuance, change of 
venue, and dismissal of the jury panel was made by the de¬ 
fendants because of certain inflammatory articles which ap¬ 
peared in the daily press immediately before the trial. It was 
alleged that the articles charged or insinuated that the defend¬ 
ants were responsible for the murder of the chief government 
witness the night before the trial, and, further, that the District 
Attorney gave to the newspapers false and misleading infor¬ 
mation about the case. The motion was denied by the trial 
court. The Circuit Court of Appeals held that no abuse of 
discretion had been shown, the record disclosing that: (1) the 
articles appeared before the jury was drawn and that oppor¬ 
tunity was afforded the defendants to examine the jurors there¬ 
on; (2) the defendants did not exercise all their peremptory 
challenges and challenged no juror for cause because he had 
read such articles; and (3) all jurors unqualifiedly announced 
that they had no opinion respecting the defendants' guilt and 
were not conscious of any prejudice against them. 

In Paschen v. United States, 70 F. (2d) 491 (C. C. A. 7), the 
defendant, before trial, requested a continuance because of 
the appearance in the daily press of articles concerning the 
case, which articles were conceded by the government to be 
reprehensible in character. The request was denied, and in 
sustaining the action of the trial court, the Court of Appeals 
held that the disposition of such a motion is within the dis¬ 
cretion of the trial court, and that as the record did not dis¬ 
close whether any of the jurors who heard the case had read 
or learned of these articles, it could not say that the discretion 
was abused. See also, Centoni v. United States, 69 F. (2d) 
624 (C. C. A. 9). 

As was said in Commonwealth v. Millen, 194 N. E. 463, 2S9 
Mass. 441, it may be assumed that the public is concerned by 
serious crime, and that it would be astonishing if the residents 
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of a community closed their eyes to the commission of heinous | 
offenses. But necessarily, the only question that arises upon 
a motion for a continuance is whether such concern by the j 
public prevented the appellant from receiving a fair and im¬ 
partial jury. No such showing has been made in the present 
case. 

II 

Court properly denied the appellant’s motion to quash the | 

indictments 

The appellant contends that the trial court erred in over¬ 
ruling a motion to quash the indictment, filed by him prior 
to trial. The motion was signed by defense counsel and was 
sworn to by him upon information and belief. The grounds 
for the motion as alleged were: (1) That the appellant is a 
Negro and that the grand jury, which returned the indictment 
against the appellant, did not have upon it any member of 
the Negro race—“the defendant therefore charges that a sys¬ 
tematic course of procedure was adopted for the purpose of 
excluding Negroes from said grand jury on account of their 
color”; and (2) that one of the members of the grand jury 
was an employee of the United States Government and there¬ 
fore had an interest and bias in favor of the United States as 
against the appellant. 

No proof was offered by the appellant at the hearing on the 
motion to quash, which was denied by the trial court. This 
ruling is now assigned as error in this Court. 

a. The fact that the grand jury contained no Negroes constituted, in the 
present case, no ground to quash the indictment 

The motion to quash, like a motion for continuance, is 
addressed to the sound discretion of the trial court. 

Durland v. United States, 161 U. S. 306; 

United States v. Hamilton, 109 U. S. 63; 

Sherman v. United States, 80 F. (2d) 629 (C. C. A. 4). 

And like a plea in abatement, such a motion must recite facts 
and not mere conclusions, particularly where the conclusions! 
are alleged upon information and belief. 
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Thompson v. United States, 30 App. D. C. 352, 358; 

Shreve v. United States, 77 F. (2d) 2, 8 (C. C. A. 9) cert, 
denied, 296 U. S. 254; 

Cox v. Vaught, 52 F. (2d) 562 (C. C. A. 10); 

Luxenberg v. United States, 45 F. (2d) 497 (C. C. A. 
4) cert, denied, 2S3 U. S. 820; 

See, Agnew v. United States, 165 U. S. 36, 44-45; 

Hyde v. United States, 225 U. S. 347, 374. 

The charge by the appellant “that a systematic course of 
procedure was adopted for the purpose of excluding Negroes 
from said grand jury on account of their color/’ is, from the 
face of the motion itself, based upon the bald assertion that 
the grand jury had no member of the Negro race on it. 
Clearly, the conclusion thus drawn bv the appellant from the 
premise stated is a non sequitur and finds no support in any 
allegation of fact. By what logic it can be said that because 
there were no Negroes on the grand jury, a systematic course 
of discrimination against the Negro race was practiced, is 
difficult to determine. As was said in Nanfito v. United 
States, 20 F. (2d) 376 (C. C. A. 8). in the absence of a show¬ 
ing that colored persons are intentionally excluded from jury 
service on the ground of their race or color, it cannot be urged 
that an accused is prejudiced or injured because of the absence 
of colored persons on the grand jury. The mere conclusion 
of the appellant, supported only by an affidavit made upon 
information and belief, is not enough to warrant the action 
requested in the motion. See Kastel v. United States, 23 F. 
(2d) 156, 158 (C. C. A. 2) cert, denied, 277 U. S. 604. 

The fact that the Government made no answer to the mo¬ 
tion to quash does not constitute an admission of the allega¬ 
tions, as appellant contends. No answer is required. The 
burden is upon the movant to uphold his motion, and this is 
particularly true where, as in the present case, there are vague 
allegations which do not raise a definite question. Ginsberg v. 
United States, 96 F. (2d) 433, 436 (C. C. A. 5). Thus, even 
conceding that the allegations of the motion in the present 
case made out a case for the relief requested—and, as indicated 
above, the allegations are, in fact, grossly deficient—the appel¬ 
lant has offered no proof to support his charge, and therefore, 
cannot prevail. 
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In Smith v. Mississippi, 162 U. S. 592, 593, 600, a motion 
to quash the indictment was filed on the ground that Negroes 
were intentionally excluded from the grand jury. No evi¬ 
dence was offered in support of the motion, but the facts 
which were set out in detail in the motion were verified by 
the accused “to the best of his knowledge and belief.’’ It 
was held that the facts so set out and verified could not prop¬ 
erly be regarded as evidence in support of the motion. The 
accused “could not, of right, insist that the facts in the motion 
to quash should be taken as true simply because his motion 
was verified by his affidavit.” Being unsupported by com¬ 
petent evidence, the Supreme Court held that the denial of 
the motion could not be said to have been error. See, to the 
same effect, Tarrance v. Florida, 1SS U. S. 519, 521. 

Smith v. Texas, 311 U. S. 128, relied upon by the appellant, 
is not in conflict with these authorities. In that case there 
was an abundance of evidence to establish the truth of the 
charge that there had been a systematic and long-continued 
discrimination against members of the Negro race in the selec¬ 
tion of juries in the State of Texas. 

b. Government employees may serve as grand jurors in this district 

The second ground of the motion, namely, that the grand 
jury had a Government employee upon it, is equally without 
merit. In the District of Columbia the qualifications for 
grand jurors are the same as for petit jurors. The Code 
makes no distinction between them. United States v. Griffith, 
2 F. (2d) 925, 927, 55 App. D. C. 123. The Supreme Court 
of the United States in United States v. Wood, 299 U. S. 123, 
conclusively determined that Government employees are not 
ineligible for jury service in this jurisdiction. It was there 
held, contrary to the earlier case of Crawjord v. United States, 
212 U. S. 183, that at common law the mere fact of govern¬ 
mental employment, unrelated to the particular issues of a 
criminal prosecution, did not create an absolute disqualifica¬ 
tion to service as a juror in a criminal case; and that even 
if such disqualification existed, it could be removed by Con¬ 
gress. That, the Court held, was accomplished by the Act 
of August 22, 1935. D. C. Code, tit. 18, § 360 (Supp. V). 
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It follows, therefore, that in this respect the appellant alleged 
no ground for quashing the indictment. 

Ill 

The denial of appellant’s challenge to the array because of 
the remark of the prosecutor is not error 

Prior to the examination by the prosecutor of the pros¬ 
pective jurors, on the voir dire, a motion was made to con¬ 
solidate for trial, the two indictments in Criminal Cases Nos. 
6S,023 and 68,025, charging the appellant with rape and robbery 
respectively, both of which offenses arose out of the same 
transaction. To this motion the appellant made objection 
(Appellee’s App. 1). During the colloquy which followed 
between counsel and the court, the prosecution made the fol¬ 
lowing statement: “If your Honor please, on Saturday (which 
was two days before the trial) Mr. Wilson (defense counsel) 
wanted the three cases tried together. I think he should give 
your Honor a reasonable ground as to why he now objects to 
trying the robbery charge and the rape charge, when they 
arose out of one and the same action.” Appellant thereupon 
requested the court “to tell the whole panel to stand aside 
and continue the case, for the prosecutor’s speaking of three 
offenses against this man at a time when he is called to trial 
on one.” The court overruled appellant’s motion. No ex¬ 
ception was taken to the court’s ruling. Thereupon, for rea¬ 
sons best known to himself, appellant withdrew his objection 
to the consolidation of the two indictments as requested by the 
Government and the trial was held upon these indictments 
(Appellee’s App. 1-3). The trial court’s action in overruling 
the motion to set aside the panel is now assigned as error. 
Several reasons are readily apparent, however, to establish the 
lack of merit in the contention. 

a. Challenge to the array improper remedy 

The motion made by the appellant requests the Court “to 
tell the whole panel to stand aside and continue the case.” 
This was, in effect, a motion to quash, or a challenge to the 
array of prospective jurors. And, as such, the court properly 
overruled the motion. It is well established common-law doc- 
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trine that a challenge to the array lies to the body of jurors 
summoned upon the regular panel, and is an exception to the 
whole of the panel. Such exception can be granted only for 
partiality of the officer impaneling the jury; and this is the 
sole ground of challenge to the array known to the common 
law. 

Thompson and Merriam, Juries (1SS2), § 126. 

United States v. Callender, 25 F. Cas. 239, 244, No. 

14,709; 

Commonwealth v. Walsh, 124 Mass. 32; 

State v. Luria, 123 A. 378,100 Conn. 207; 

Sanders v. State, 287 P. 842, 46 Okla. Cr. 298; 

Presley v. State, 54 So. 367, 61 Fla. 46; 

35 C. J. “Juries,” § 418, et seq. 

As the ground for challenge in the present case was not based 
upon partiality of the official selecting the panel, nor even for 
an irregularity in the selection, it follows necessarily that the 
challenge to the array for allegedly improper comments by 
the prosecutor was properly denied. Counsel for the appellant 
apparently recognized this when he made the motion; for at 
that time he said: “* * * of course, the jury is not sworn.” 

It is significant, also, that he took no exception to the ruling. 

Moreover, as indicated hereinafter, he exercised no challenge 
to individual jurors on the ground urged, nor did he exhaust 
all his peremptory challenges. Consequently, he has not been 
prejudiced by the denial of the motion to quash, in any event. 
Lutes v. State, 174 N. E. 745, 37 Ohio. App. 353. 

b. Appellant failed to exhaust his peremptory challenges 

Even assuming that the motion made by the appellant was 
not a challenge to the array, but a challenge to the polls for 
cause—wffiich assumption is an extreme one—he cannot now 
prevail in his contention. After the court overruled appellant’s 
motion the jurors were interrogated on the voir dire, and a jury 
of twelve was selected from the panel and sw r orn to try the case. 
The appellant announced that he was satisfied with the jury 
after exercising but three of the twenty peremptory challenges 
allowed him by law. D. C. Code, (1940) tit. 23, § 107; id., 
(1929) tit. 6, § 366. It is well settled that the failure of a de- 
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fondant to exercise all peremptory challenges allowed precludes 
an assignment of error based upon the overruling of a challenge 
for cause, even when the challenge is meritorious. 

Stroud v. United States, 251 U. S. 3S0, 40 S. St. 176, 64 
L. ed. 317; 

Hopt v. Utah, 120 U. S. 430, 436, 7 S. Ct, 614, 30 L. 
ed. 70S; 

Spies v. Illinois, 123 U. S. 131, S S. Ct. 21, 31 L. ed. SO; 

United States v. Schneider, 21 D. C. 3S1, 3S7; 

Needham v. United States, 73 F. (2d), 1, 3, (C. C. A. 
7) cert, denied 294 U. S. 705; 

Frank v. United Stales, 42 F. (2d) 623, 630, (C. C. A. 

9 ); 

Arnold v. United States, 7 F. (2d) S67, S69 (C. C, A. 7) ; 

Hoyt v. United States, 273 F. 792 (C. C. A. 2); 

See: Shettel v. United States, 113 F. (2d) 34, 72 App. D. C. 
250. 

c. No showing of prejudice made 

The only mention made by the Government of a third 
charge was that, “Mr. Wilson wanted the three cases tried 
together’’ (Appellee’s App. 1). There was nothing to in¬ 
dicate to the jurors that the third indictment charged the 
crime of robbery, or that the charge was similar to the charge 
made in the instant case, or that the victim was a white 
woman, or that the offense happened on the same street, all of 
which the appellant now asks the appellee to concede. On 
the contrary, as the trial court intimated, the jury had no 
idea what the third charge was. But even assuming that 
the jurors did hear the remark of counsel, and understood 
thereby the facts above related, it does not follow that ap¬ 
pellant has cause for complaint in this Court. 

Every opportunity was afforded the appellant to interro¬ 
gate the prospective jurors on the voir dire with respect to 
their knowledge of the alleged charges against him, and par¬ 
ticularly w'ith respect to any possible prejudice or bias which 
may have been caused by the incident here complained of. 
Each juror, in answer to a question by counsel, indicated that 
he could afford the appellant a fair and impartial trial and 
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render a verdict according to the evidence adduced at the j 
trial.* No showing has been made by the appellant that the 
jurors -were in fact prejudiced or biased, and the record, ‘‘does 
not disclose that other than an impartial jury sat in the 
trial. ,, Stroud v. United States, 251 U. S. 3S0, 382. 40 S. Ct. 
176, 64 L. ed. 317. Consequently, no ground for reversal 
exists. Stroud v. United States, 251 U. S. 15, 40 S. Ct. 50, 

64 L. ed. 103; Miller v. United States, 41 App. D. C. 52, 62- 
64; Allen v. United States, 4 F. (2d) 688 (C. C. A. 7), cert, 
denied, 267 U. S. 597. 

In Allen v. United States , 4 F. (2d) 688 (C. C. A. 7), cert, 
denied, 267 U. S. 597, the defendants asked for a continuance j 
and a dismissal of the jury panel on the ground that certain 
inflammatory articles which were prejudicial to the defendants 
appeared in the daily press immediately before the trial. The 
Circuit Court of Appeals held that the denial of the motion by 
the trial court judge did not constitute an abuse of discretion, 
the record showing, as in the present case, that the alleged 
prejudicial matter appeared before the jury was drawn and 
hence an opportunity was afforded the defendants to examine 
the jurors thereon; that the defendants did not exercise all 
their peremptory challenges and challenged no juror for cause 
because of the articles; and that all jurors unqualifiedly an¬ 
nounced that they could render a fair and impartial verdict. 

In Stroud v. United States, 251 U. S. 15, 40 S. Ct. 50, 64 L. ed. 
103, in which the accused was convicted of first-degree murder, 
the prosecutor, prior to the trial and in the presence and hear¬ 
ing of the panel of prospective jurors, read an affidavit “in 
which it was stated that counsel for the defendant, Stroud, 
stated their wish and desire to escape further responsibility for 
the conduct of the defendants and expressed their hope that 
something would occur to make it unnecessary to appear longer 
in this cause in Stroud’s behalf, and proposed that the govern¬ 
ment consent that the defendant plead guilty to the charge of 
second-degree murder, with the understanding that as a result 
thereof the court might sentence the defendant to prison for 

"This appears in the stenographic transcript of the testimony. Appellee 
has moved to enlarge the record to show this affirmatively. The motion is 
presently pending. 
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the remainder of his life.” A motion to quash the panel was 
made by the defendant because of the alleged misconduct of 
the prosecutor in this respect and on the additional ground 
that at an earlier trial newspapers had made prejudicial com¬ 
ment and had published the Government’s version of the evi¬ 
dence. all of which was claimed to have resulted in prejudice 
to the defendant. In refusing to quash the panel, the Supreme 
Court said: 

Matters of this sort are addressed to the discretion 
of the trial judge, and we find nothing in the record to 
amount to abuse of discretion such as would authorize 
an appellate court to interfere with the judgment. 

It is respectfully submitted that the Stroud case is control¬ 
ling on the question here involved. 

d. Any prejudice that may have existed was cured by appellant 


A further ground upon which to sustain the Government’s 
position can be found in the fact that the appellant, during the 
course of the trial, voluntarily probed the Government wit¬ 
nesses on cross-examination, over the objection of counsel, 
with respect to the third offense. Having done that, it is dif¬ 
ficult to conceive by what logic he can now urge that he was 
prejudiced by the court’s action on the motion. Moreover, 
contrary to the statement made in appellant’s brief, the trial 
judge in its charge to the jury instructed it to disregard all 


references to the third charge pending against the appellant. 


as follows: 


The Court instructs you that that case is not on trial, 
and so far as this defendant is concerned he is pre¬ 
sumed to be innocent of robbing Miss Harper or any 
other person other than that which has been proven, 
if it has been proven, in this case, and you will not 
consider his innocence or guilt, nor permit it to reflect 
upon him in any wav, the fact that there has been some 
evidence here that another offense was committed. 
The person who committed that crime will perhaps 
sometime under different circumstances be brought be¬ 
fore a court, but not here, nor now. That evidence, 
and all evidence pertaining to it. must not be eonsid- 
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ered by you against this defendant because this de¬ 
fendant is on trial for two charges, two indictments, 
one charging him with robbery of the person of Vida 
Abarca and the other charging him with the rape of the 
person of Vida Abarca (Appellee’s App. 54). 

In addition, during the course of the trial, when the appellant 
persisted, over the Government’s objection, in going into the 
third offense, the court repeatedly admonished the jury not to 
consider the third offense against the appellant (Appellee’s 
App. 13. 15. 10). The evidence referred to having been devel¬ 
oped by the appellant himself, and the instruction having been 
given by the court, appellant cannot complain. It is well set¬ 
tled tiiat a court’s admonition to the jury must be presumed to 
have been heeded. See. Svhay v. United States, 95 F. (2d) 890, 
895 (C. C. A. 10). cert, denied 304 U. 8. 580; Landau v. United 
Slates, 10S F. (2d) 098. 700 (C. C. A. 0). cert, denied 309 U. S. 
081; Gridlerj v. ( nited States, 44 F. (2d) 710. 741 (O. C. A. 0), 
eert. di n ted 283 U. S. 827. 

In McHenry v. United States , 270 F. 701. 705, 51 App. D. C. 
119. 123. an article appeared in the daily press during the 
course of the trial containing a headline to the effect that the 
prosecution charged the defendant with a second murder near 
Boston. This headline the jury was assumed to have read. 
In holding that the defendant was not entitled to a new trial 
:i' a result, this Court said: 

There is nothing in it (the headline “Prosecution 
Charges Boy Slayer of Two Here Killed Man Near 
Boston") which would be likely to influence the jury. 
It does not say that the “Boy Slayer" referred to had 
killed another man, but that the prosecution charged 
him with doing it. Intelligent and conscientious jurors, 
having in mind the strong admonition of the court, 
would not be influenced in their verdict by such a 
statement. In Reynolds v. United States, 98 U. S. 
145. 155 (25 L. ed. 244). Mr. Chief Justice Marshall is 
quoted as having said in Burr’s Trial that, “Light im¬ 
pressions, which may fairly be presumed to yield to 
the testimony that may be offered, which may leave the 
mind open to fair consideiation of the testimony, con¬ 
stitute no sufficient objection to a juror.” 
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The authorities cited by the appellant in support of his posi¬ 
tion are not in point. In the main they involve cases in which 
the prosecutor was guilty of prejudicial conduct after the jury 
was sworn and during the course of the trial. Clearly in that 
type of case, unlike in the present, the defendant is afforded 
no opportunity to discover whether or not the jurors were in 
fact prejudiced. Moreover, “Even under such circumstances, 
the granting of a continuance is largely a discretionary matter 
with the trial judge.” Allen v. United States, 4 F. (2d) 688, 
69S (C. C. A. 7) ; see also, McHenry v. United States, 276 F. 
761, 765, 51 App. D. C. 119, 123. 

IV 

Examination of the jurors on the voir dire was not improper 

During the examination of the jurors on the voir dire, Gov¬ 
ernment counsel propounded the following inquiry: 

In a case of this character, where the defendant is 
charged with rape, the prosecution may, if it chooses, 
ask the jury to return a verdict of guilty, with the death 
penalty. I want to ask you prospective jurors at this 
time, whether or not, if, after you have heard all the 
evidence, and beyond a reasonable doubt you believe 
this defendant was guilty of the crime charged, would 
you have any conscientious scruples against returning a 
verdict requiring capital punishment? (Appellees 
App. 4). 

This was objected to, on the ground that it was an attempt by 
the prosecution to discover the jurors’ willingness “to follow 
up a verdict of guilty with a suggestion of death.” The Court 
overruled the objection, and error is now assigned to that ruling. 
However, in the brief filed in this Court on behalf of the appel¬ 
lant, the point is not argued, except to the extent of a statement 
that the objectionable question was confusing. It is sub¬ 
mitted that the appellant’s position is untenable upon either 
theory. 

In the first place, after the appellant made objection to 
the inquiry as phrased, and after his objection was overruled, 
Government counsel rephrased the question as follows: “Do 
any of you prospective jurors have any conscientious scruples 
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against imposing the death penalty?” It was to this question 
alone that the jurors replied. Accordingly, appellant’s con¬ 
tention, being predicated upon the assumption that the original 
inquiry was the one responded to by the jury, must fail. 

It is well settled that jurors may be asked, on the voir 
dire, whether they have conscientious scruples against the 
infliction of capital punishment in a proper case. Logan v. 
United States, 144 U. S. 263, 12 S. Ct. 617, 36 L. ed. 429; 
Howgate v. United States, 7 App. D. C. 217. And this is 
true in a case where the imposition of such a penalty is left 
to the discretion of the jury. Hardy v. United States, 186 
U. S. 224, 22 S. Ct. 889. 46 L. ed. 1137. The Government ! 
does not understand the appellant to assume a position to the 
contrary. Consequently, in the light of the record, the con¬ 
tention that the question as originally propounded was objec¬ 
tionable cannot now be urged. 

Moreover, even assuming that the original inquiry was not 
withdrawn, there is no support for appellant’s position. By 
what reasoning appellant now contends that the question con- 
fused the jury is not shown. The jurors were asked simply 
whether or not they had conscientious scruples against return¬ 
ing a verdict of capital punishment if, after hearing all the 
evidence, they believed, beyond reasonable doubt, that the | 
defendant was guilty as charged. If, at the time the ques¬ 
tion was propounded, it was considered by the appellant to 
have been confusing, he had the opportunity to examine the 
jurors with respect to the matter and satisfy himself. Cf. | 
Hardy v. United States, supra. But he did not avail himself 
of this opportunity. It is difficult to comprehend now how 
he was prejudiced by the question, and no effort has been made 
by the appellant to make such a showing. The rule is clear 
that the complaining party has the burden of showing that 
an alleged error was prejudicial. Guy v. United States, 107 
F. (2d) 288, 71 App. D. C. 89; Morgan v. United States, 98 
F. (2d) 473 (C. C. A. 8), cert, denied, 305 U. S. 648. More¬ 
over, the action of the trial court in passing upon appellant’s 
objection, called for the exercise of discretion, which will not 
be reviewed in the absence of a showing of clear abuse. See 
Howgate v. United States, 7 App. D. C. 217. It follows, 
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i therefore, that there is no basis for granting a new trial on 
the ground that the question propounded was confusing. 

Furthermore, again assuming that the original question was 
not withdrawn, it cannot be urged that the trial court, by 
permitting the question, allowed the Government to ascer- 
i tain in advance the willingness of the jury to return a verdict 
of guilty with the death penalty. The inquiry was not whether 
the jury would, return such a verdict, but only whether their 
conscience permitted it. Clearly, it was not improper. See 
McDonald v. State, 15 Pac. (2d) 1092, 54 Okl. Cr. 161. 

In Copenhaver v. State , 67 N. E. 453. 160 Ind. 540, the 
prosecuting attorney asked a juror, on the voir dire, whether 
he had any conscientious scruples against sentencing a man 
to suffer death. Upon receiving a negative answer, the juror 
was then asked the question: “So that, if you should find, from 
all of the evidence in this case, this man to be guilty as charged, 
I will ask you if you can as readily vote to sentence him to death 
as you could to sentence him to life imprisonment, if you 
thought the facts warranted such a finding?’’ This was ob¬ 
jected to on the ground that it sought to elicit from the juror, 
in advance, the view of the case he would take. The Supreme 
Court of Indiana, in holding that the objection was properly 
overruled, said: 

When a jury reaches the conclusion that a person 
charged with murder in the first degree is guilty of such 
offense, as he stands charged, there is a matter of pure 
discretion before the members thereof, as to whether 
death or life imprisonment shall be assessed as the pun¬ 
ishment. At this juncture, a willingness to enforce the 
law is not enough, for the law is enforced in either event, 
and the prosecution is entitled to a panel of jurors wdio 
w’ill not shrink from the assessment of the death penalty, 
if it appears that it ought to be imposed, rather than life 
imprisonment. 

I In the present case, the question asked by Government coun¬ 
sel did not require the jurors to state what their verdict would 
be in the event they found the appellant guilty, but merely 
whether or not they had conscientious objections to imposing 
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a penalty of death under such circumstances. It is respectfully 
submitted, therefore, that on this ground there was no error 
in the ruling of the trial court. 

Under no circumstances, however, can the appellant now be 
heard to complain that the jurors sworn to try the case were 
prejudiced, because it appears that he exercised but three of 
the twenty peremptory challenges allowed him by law\ It is 
well established, as the authorities more fully set out in a prior 
section of this brief will show, that a defendant who permits a 
jury to be sworn, without exhausting his challenges, will not be 
permitted to gain a new trial upon a showing that a juror was, 
in fact, biased or prejudiced. See Stroud v. United States, 251 
U. S. 15,40 S. Ct. 50, 64 L. ed. 103; Hopt v. Utah, 120 U. S. 430, 
436, 7 S. Ct. 614, 30 L. ed. 708. 

A case closely parallel to the present one in this respect is 
McDonald v. State, 15 P. (2d) 1092, 54 Okla. Cr. 161, supra . 
In that case it appears that the prosecuting attorney, in exam¬ 
ining the jurors on voir dire, asked in substance if they enter¬ 
tained conscientious scruples against the death penalty and if 
they could, without violation of their conscience, assess such 
penalty if convinced, beyond a reasonable doubt, of defend¬ 
ant’s guilt and should believe, from the evidence, that such 
penalty should be imposed. In two instances, however, the 
prosecuting attorney went further, and asked two jurors if they 
“could and would,” under such circumstances, vote for a death 
penalty without violence to their conscience. The general 
inquiry of the prosecuting attorney, aside from the two in¬ 
stances mentioned, was not criticized. The Court held, how-1 
ever, that in the latter two instances, the prosecuting attorney, 
in effect, pledged the two jurors to a verdict requiring the death 
penalty, and such action was improper. But the Court re¬ 
fused to grant a new trial, because of such conduct, on the 
ground that the defendant had not exercised all his peremp¬ 
tory challenges. The following language is particularly per¬ 
tinent: 

But counsel for a defendant may not rest on a mere 
objection and exception, if he is of the opinion that by 
such question and answer a juror is biased, or preju- 
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diced or not fair and he is not satisfied with him, he 
must challenge for cause if of the opinion ground for 
such challenge exists, and, if not, he must exercise the 
right given him by statute to exclude the juror by per¬ 
emptory challenge. If counsel believed any juror was 
pledged to return a verdict imposing the death penalty, 
under the circumstances named, he should have purged 
the jury by challenge. He cannot speculate on the 
result of the jury’s verdict by consenting that the juror 
sit on the panel, and, if the verdict is adverse, then assert 
he is disqualified. Of the nine peremptory challenges 
allowed defendant, he exercised only one and waived 
as to the other eight. There is no difference, in prin¬ 
ciple, in agreeing that a juror who is disqualified by rea¬ 
son of bias or prejudice on this ground may serve on 
the panel than in agreeing where he is disqualified on 
any other ground. He cannot be heard now to say that 
known disqualified jurors sat on the panel. 

V 

The testimony of prosecuting witness of failure to make 
identification not inadmissible 

Appellant next challenges the admissibility of the testimony 
of the prosecuting witness to the effect that, prior to her iden¬ 
tification of the appellant at the corner of Georgia Avenue and 
Hobart Street, she attended several line-ups and observed sev¬ 
eral men on the streets, but that she was unable to identify 
anyone as the person who assaulted her (appellant’s point 3; 
appellant’s brief, p. 6). The sole ground of appellant’s con¬ 
tention is that the statements objected to were made out of 
the presence of the appellant, and, therefore, violated the hear¬ 
say rule. The lack of merit in this contention is readily mani¬ 
fest. 

As the record unequivocally establishes, the statements in 
question were not made out of the hearing of the appellant, 
but, to the contrary, were made in open court, in the presence 
of the appellant, during the course of the trial, and while the 
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prosecutrix was testifying under oath on the witness stand. 
The appellant was confronted by the witness and had full and 
adequate opportunity for cross-examination. The testimony 
was based upon facts and observations within the peculiar 
knowledge of the witness herself. Under the circumstances, 
there is no proper basis for the application of the hearsay rule. 
Extended discussion or citation of authority is not necessary 
to support this elementary conclusion. For an excellent treat¬ 
ment of the history and theory of the hearsay rule, see 5 wig- 
more, evidence (3d ed., 1940) , § 1362, et seq. 

The testimony was clearly admissible. It has been held that 
the failure of one raped to identify her assailant in a line-up is 
competent and material evidence. State v. Butler, 103 S. E. 
762, 114 S. C. 433. 

Furthermore, the evidence of failure to identify, even if hear¬ 
say and inadmissible, was not prejudicial to the appellant, in 
any event. State v. Butler, 103 S. E. 762,114 S. C. 433. As this 
Court recently said in Guy v. United States, 107 F. (2d) 288, 71 
App. D. C. 89, the party who complains has the burden of 
showing that improperly admitted evidence is prejudicial. To 
the same effect, see United States v. Reed, 96 F. (2d) 785 (C. 
C. A. 2), cert, denied 305 U. S. 612; Borum v. United States, 
56 F. (2d) 301, 61 App. D. C. 4; Morgan v. United States, 98 
F. (2d) 473 (C. C. A. 8), cert, denied 305 U. S. 648; Valli v. 
United States, 94 F. (2d) 687 (C. C. A. 1), cert, dismissed 304 
U. S. 586. “Courts of error are specially unwilling to reverse 
cases because unimportant and possibly irrelevant testimony 
may have crept in, unless there is reason to think that practical 
injustice has been thereby caused.” Williamson v. United 
States, 207 U. S. 425, 451, 28 S. Ct. 163, 52 L. ed. 278. 

The appellant has made no showing in the present case of 
such prejudice resulting from the questioned testimony. Leav¬ 
ing aside the fact that it is the Government’s contention that 
the evidence is not in itself inadmissible, it is difficult to con¬ 
ceive how the appellant could have been prejudiced by its ad¬ 
mission. The brevity of appellant’s argument with respect 
to the issue, it is submitted, lends support to the Government’s 
view. 
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VI 

Testimony of prosecutrix concerning taking of suit no ground 

of error 

The appellant next contends that it was error for the trial 
court to have permitted the prosecutrix to testify that while 
tied up in the rear room she heard a noise in the front room 
that sounded as if her attacker was taking out some men’s suits 
“or the whole slew of them.” The record in this respect shows 
as follows: 

A. No. He taken and tied my hands behind me and 
tied me to this place in the back room, the iron post, 
and he leaves. And going around the corner from that 
place, coming in that door there, he said, “where is the 
suits, the men’s suits?” 

I couldn’t answer him because my mouth was too 
full. So he goes on out in the front room, and I can hear 
paper bags rattling. It sounded like he was taking the 
whole slew* of them. 

Mr. Wilson. I object. She says it sounded like he 
was taking things out. That may be her guess. 

Mr. Curran. I will concede that his objection is well 
taken. 

The Court. All right. 

By Mr. Curran : 

Q. Don’t say anything you don’t know of your own 
knowledge. 

A. I know that he taken one suit. 

Q. Did he leave the establishment? 

A. Yes; he left the establishment. 

Mr. Wilson. I move that the answer be stricken. 
She said she couldn’t see.^ She heard something. She 
was telling something that she learned later. 

The Court. I think that goes to the probative force 
of it. (Appellee’s App. 6.) 

It thus appears that the objection to the prosecutrix’s state¬ 
ment that “it sounded like he was taking the whole slew of 
them,” w T as conceded by the Government to have been well 


37 


taken and was promptly sustained by the trial court. After 
having been admonished by the prosecutor to speak only from 
her own knowledge, the witness testified that she knew that the 
appellant took one suit. Consequently, appellant’s motion to 
strike, it is submitted, must have been directed to the latter 
answer. 

In his brief on appeal, however, appellant apparently does 
not object to the latter answer, but merely to the response 
made to the original inquiry. As an objection w T as sustained 
to this, it necessarily was withdrawn from the consideration 
of the jury. 

With respect to the statement that the prosecutrix knew 
that the appellant had taken one suit, the objection was 
properly overruled. From the evidence in the case, the jury 
could have inferred that the prosecutrix, an employee of the 
establishment robbed, was familiar with the stock on hand 
and accordingly, after the robbery, personally ascertained that 
one suit of clothing had been taken. Speaking from personal 
knowledge, the testimony cannot be said to have been objec¬ 
tionable. If the appellant desired to determine how she knew 
that the appellant took the suit, he could have elicited that 
information by cross-examination. Certainly, the evidence 
was material to establish the charge of robbery. 

But in any event, even assuming that the testimony was 
inadmissible, it was not prejudicial; therefore, it constitutes 
no basis for a new trial. In the District of Columbia the 
crime of robbery is defined as a forceful or violent taking from 
another “of anything of value.” D. C. Code (1940), tit. 
22, § 2901; id., (1929) tit. 6, § 34. So long as some or any 
personal property is taken, the crime of robbery is complete, I 
provided that all other elements are present. See People v. | 
Factor, 13 P. (2d) 984, 125 Cal. App. 618. ] 

In the present case there was uncontradicted testimony to 
the effect that the appellant had taken §28 from the cash 
register, and $10, a package of cigarettes, and three sticks of 
chewing gum from the pocketbook of the prosecutrix. This 
alone was sufficient to establish that something of value had 
been taken. It is well established in a case of this character 
that when a fact is conclusively proved by competent evidence 
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the admission of other evidence on the same point, even 
though perhaps improper, is not prejudicial. 

Smith v. United States, 105 F. (2d) 77S, 70 App. D. C. 

255. 

See: Shaw v. United States, 292 F. 339 (C. C. A. 8); 

Jones v. United States, 296 F. 632 (C. C. A. 4); 

Landfield v. United States, 9 F. (2d) 315 (C. C. A. 9); 

Sanjord v. United States, 98 F. (2d) 325, 327, 69 App. 

D. C. 44, 46; 

Bates v. State, 285 P. S47, 46 Okla. Cr. 40. 

In this respect, as has been stated already, the rule is clear 
that an appellate court will not reverse a case because of the 
introduction of irrelevant and unimportant testimony. The 
appellant must carry the burden of showing to the court that 
improperly admitted evidence is prejudicial. The appellant 
has not made such a showing in this instance. See, Guy v. 
United States, 107 F. (2d) 28S. 71 App. D. C. 89; United States 
v. Reed, 96 F. (2d) 785 (C. C. A. 2). See also, Williamson v. 
United States, 207 U. S. 425. 451. 2S S. Ct. 163, 52 L. ed. 278. 

VII 

Failure to introduce the written statements of Norma Perry 

and Mabel Williams does not constitute error 

The police obtained from one Norma Perry and one Mabel 
Williams written statements which were identified at the trial. 
These statements were obtained as a result of information 
given to the police by the appellant concerning his where¬ 
abouts and activities about the time of the crime. It is 
claimed that the appellant made certain statements based on 
the facts contained in these statements and that “Over objec¬ 
tion, the Government was permitted to prove the defendant’s 
answer without introducing the written statements to which 
his answers referred.” The contention is therefore made that 
the Government should have introduced in evidence these 
written statements. The theory of this contention is that 
where an admission of an accused results from his answer to 
a question, the entire conversation, including the question, 
should be shown. 
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With respect to the written statement of Norma Perry, sev¬ 
eral reasons may be advanced in answer to the contention. 
In the first place, as the bill of exceptions clearly indicates, 
the appellant himself vigorously objected to the introduction 
in evidence of the writing which he now urges should have 
been introduced (Appellee’s App. 21). The rule is well estab¬ 
lished that, where evidence is excluded upon objection of the 
accused, he cannot thereafter complain that there was error in 
its exclusion. Certainly he will not be permitted to blow both 
hot and cold. His action at the trial constitutes, in effect, 
an estoppel. Wood Company v. United States, 292 F. 133 
(C. C. A. S); See, Laney v. United States, 294 F. 412, 54 App. 
D. C. Corcoran v. United States, 19 F. (2d) 901 (C. C. A. 
8); Fisher v. United States, 46 F. (2d) 994 (C. C. A. 4). 

In the second place, it is not correct for the appellant to 
imply, as he does, that the question which elicited the answer 
made by the appellant was not made known to the jury. 
The testimony of the police officer in this respect was as fol¬ 
lows : 

Q. Tell the Court and jury what you said to him 
[the defendant] about Norma Perry’s statement. 

A. I told him, or rather, we both talked to him, and 
told him that Norma Perry stated he wasn’t at her 
home at the time it happened, that she had seen him 
that morning about ten or ten-thirty, when she was go¬ 
ing to the Civil Service Commission to take an examina¬ 
tion, and that she didn’t see him any more that day 
and didn’t see him any more until the next day about 
11 or 12 o’clock. 

Q. When you told him that Norma Perry had signed 
a statement and told you that he wasn’t in her pres¬ 
ence on the afternoon of June 24, what did he say? 

A. He said he must have been home, asleep, and he 
could prove it by his sister and father (Appellee’s 
App. 23). 

It thus appears clearly that the statement of Norma Perry, 
which was related to the appellant, was in fact stated to 
the jury, as well as the answer which he made to that state- 


40 


ment. The whole conversation having been shown, it is 
difficult to understand, therefore, the nature of appellant’s 
objection. 

It should be noted, also, that appellant’s objection in the 
trial court was, as indicated above, to the introduction of 
the written statement—which for some reason he now claims 
should have been introduced—the sole basis therefor being 
that if the statement of the appellant, that he was with 
Norma Perry, was to be contradicted, the Government should 
have called as a witness Norma Perry herself. Norma Perry 
was, in fact, called as a witness and testified substantially 
to the facts contained in the statement which the police officer 
stated he related to the appellant. Consequently, appellant’s 
original complaint was cured. Cf. Lyles v. United, States, 20 
App. D. C. 559, 565; Scheib v. United States, 14 F. (2d) 75, 
(C. C. A. 7); Glinn v. United States, 177 F. 679 (C. C. A. 7). 

It is, of course, well established that whenever any person 
is on trial for crime, it is proper to show any conduct or 
statements which fairly may be supposed to have been in¬ 
fluenced by the crime. Thus, false statements in explana¬ 
tion or defense, or with respect to his whereabouts at the 
time of the affair, may be proved against the accused on the 
theory that such statements tend to show guilt. Wilson v. 
United States, 162 U. S. 613, 620-621, 16 S. Ct. 895, 40 L. 
ed. 1090; See man v. United States, 96 F. (2d) 732 (C. C. A. 
5th) cert, denied 305 U. S. 620; Halbert v. Lnited States, 
290 F. 765, 76S (C. C. A. 6th); State v. Cronin, 29 Atl. 536, 64 
Conn. 293; People v. Zabriski, 26 P. (2d) 511, 135 Cal. App. 
169; Commonwealth v. Hadok, 169 Atl. Ill, 313 Pa. 110. 

The falsity of such statements may be shown like any other 
fact. In the present case the Government attempted to es¬ 
tablish the falsehood by an admission of the appellant him¬ 
self, when confronted with the truth, as well as by the direct 
testimony of Norma Perry. It is respectfully submitted that, 
in so doing, the Government committed no error. 

The mere fact that the written statement was identified, 
but, upon objection of the appellant, not introduced, does not 
constitute error. Jackson v. United States, 66 F. (2d) 280, 
62 App. D. C. 250, cert, denied, 290 U. S. 626. 
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With respect to the written statement of Mabel Williams, 
the record is bare, except for the fact that she did make a writ¬ 
ten statement. No objection was interposed to its identifica¬ 
tion. It is significant, moreover, that the appellant volun¬ 
tarily stated to the police that on June 21, 1941, three days 
before the crimes herein involved, he had sexual intercourse 
with the Williams woman, and at that time she was not 
menstruating. It was that information which prompted the 
police to obtain a statement from her. Mabel Williams was 
called as a witness, and she testified to the facts related by the 
appellant. Under the circumstances, it is submitted that the j 
appellant has shown no ground of error. Compare Harrod v. 
United States, 29 F. (2d) 454,58 App. D. C. 254. Furthermore, 
appellant cross-examined the police officer about the substance 
of the statement made by Mabel Williams (Appellee’s App. 24). 

VIII 

Evidence revealed by examination of appellant by Dr. 

Rosenberg admissible 

About six o’clock in the evening of the day that he was ! 
arrested, the appellant was taken to the office of Dr. Rosen¬ 
berg, Deputy Coroner for the District of Columbia, for pur- j 
poses of examination. Appellant was asked if he had any 
objection to the examination, to which he answered in the nega- j 
tive.‘ He was asked also if there was any occasion or any 
reason why he should have blood on his person, to which he 
answered in the negative (Appellee’s App. 29, 39, 50). The 
examination which was then made disclosed blood on the pri¬ 
vate person of the appellant. A pubic hair, which was similar 
to the hair of the victim of the rape, was found on his under- j 
clothing. It is now contended that the evidence so obtained 
was inadmissible, because obtained as a result of an examina- ! 
tion made against the will of the appellant. There is no merit 
to the argument. 

As the record reveals, the point is raised for the first time on 
appeal. Consequently, it is not seasonably made and can- 
not be considered. Alexander v. United States, 138 U. S. 353, | 
11 S. Ct. 350, 34 L. ed. 954; DeForest v. United States, 11 App. 
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D. C. 458, 460; Fuller v. United States, 288 F. 442, 53 App. 
D. C. 88.91; Gordon v. United States, 289 F. 552, 53 App. D. C. 
154. 

But even assuming that the issue is properly before this 
Court, the appellant cannot prevail. First, the record con¬ 
clusively establishes that the examination was made with the 
consent of the appellant. The testimony of Sergeant Lewis 
and Dr. Rosenberg, as well as that of the appellant himself, is 
“that he consented to the examination made upon him by Dr. 
Rosenberg.” (73, 53 A.) There is no evidence to the contrary. 
Consequently, no foundation exists in the record for the appel¬ 
lant’s contention, and the testimonial use of any statement 
that he may have made at the time, although under arrest, was 
in derogation of no right guaranteed to him. 7 Even a full con¬ 
fession of guilt, if otherwise voluntary, is not rendered inadmis¬ 
sible merely because the accused was under arrest and manacled 
at the time of its making. Wan v. United States, 266 U. S. 1, 
14; Wilso-n v. United States, 162 U. S. 613, 623. 

Likewise, the physical findings of the examination are clearly 
admissible in evidence. Having fully consented to the exam¬ 
ination, appellant is not now in a position to charge that he 
submitted thereto only upon compulsion and under duress. 
Consent constitutes a waiver of any privilege or right the ap¬ 
pellant may have had with respect to the use of such evidence. 

See: wigmore, evidence (3d ed., 1940), § 2265, p. 386; 

People v. Bundy, 145 P. 537. 168 Cal. 777; 

State v. Duguid, 72 P. (2d) 435, 437; 50 Ariz. 276; 

State v. Graham, 41 So. 90,116 La. 779; 

People v. Collins, 193 N. W. S58. 223 Mich. 303; 

Wehenkel v. State, 21S N. W. 137, 116 Neb. 493; 

Hill v. State, 129 S. E. 647,161 Ga. 188. 

Furthermore, conceding for purposes of argument that the 
examination was made against the will of the appellant, the 
findings are not for that reason inadmissible in evidence. The 

7 The only statement made by the appellant to Dr. Rosenberg was that he 
knew of no reason why he should have blood on his person (Appellee’s App. 
39). As a matter of fact, defense counsel on cross-examination of Dr. Rosen¬ 
berg, sought to elicit other statements made by the appellant at the time. 
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tendency of the modern cases is to restrict the constitutional 
privilege against compulsory self-incrimination to confessions 
and admissions. As one court said, “The essence of the privi¬ 
lege is freedom from testimonial compulsion. ,, Ross v. State, 
182 N. E. 865. 204 Ind. 281. Professor Wigmore, in his treatise 
on evidence, states that the better-reasoned authorities permit 
the reception in evidence of all physical facts obtained either 
by observation or examination of an accused, regardless of the 
lack of consent on the part of the accused to such observation 
or examination. 8 wigmore, evidence (3d ed., 1940), § 2265. 

In Holt v. United States , 218 U. S. 245, the Supreme Court 
of the United States, in holding that a defendant can be re¬ 
quired to try on an article of clothing in an effort to connect 
him with the crime, said: 

But the prohibition of compelling a man in criminal 
court to be a witness against himself is a prohibition of 
the use of physical or moral compulsion to extort com¬ 
munications from him, not an exclusion of his body as 
evidence when it may be material. The objection in 
principle would forbid a jury to look at a prisoner and 
compare his features with a photograph in proof. More¬ 
over, we need not consider how far a court would go in 
compelling a man to exhibit himself. For when he is 
exhibited, whether voluntarily or by order, and even if 
the order goes too far, the evidence, if material, is com¬ 
petent. 

In accordance with this view, it has been held that the meas¬ 
uring or photographing of the accused, the removal or replace¬ 
ment of his garments and shoes, the making of fingerprints, 
requiring him to submit to identification, or to examinations, 
in order to ascertain insanity, presence of blood, or disease, all 
fall outside the privilege against self-incrimination. 

See: Shaffer v. United States, 24 App. D. C. 417,425; 

United States v. Cross, 20 D. C. 365, 382; 

Ross v. State, 182 N. E. 865, 204 Ind. 281; 

Gore v. State, 219 P. 153, 25 Okla. Cr. 214; 

State v. Miller, 60 Atl. 202, 71 N. J. L. 527: 
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State v. Ah Chuey, 14 Nev. 79; 

Magee v. State, 46 So. 529, 98 Miss. S65; 

O’Brien v. State, 25 N. E. 137,125 Ind. 38; 

State v. Barela, 16S P. 545, 23 N. M. 395; 

State v. Gatton, 20 N. E. (2d) 265, 60 0. App. 192. 

To so compel one accused of crime to submit to examination 
for the purpose of discovering some fact connecting that per¬ 
son with the crime under investigation may be likened to the 
examination of a person under arrest for concealed weapons, 
with which he could have committed the crime, or for stolen 
property, where he is charged with a theft. The legality of 
this examination has never been questioned. Ross v. State, 
supra, O’Brien v. State, supra, State v. Ah Chuey, supra. 

In the language of Professor Wigmore, it is not merely any 
and every compulsion that is the kernel of the privilege against 
self-incrimination, in the light of its history and the constitu¬ 
tional definitions, but testimonial compulsion. The one idea 
is as essential as the other. There was no testimonial compul¬ 
sion in this case. It follows, therefore, that the attack on the 
introduction in evidence of the physical findings of Dr. Rosen¬ 
berg must fail. 

IX 

Trial court did not commit error in restricting appellant’s 
cross examination of the complaining witness and Miss 
Harper 

Appellant’s points 4 and 8 pertain to the trial court’s rulings 
with regard to the cross-examination of the prosecuting wit¬ 
ness and Miss Katherine Harper. In what respects appellant 
challenges these rulings, the Government is unable to definitely 
determine from his brief. But irrespective of the grounds, the 
record reveals no error in either instance. 

Considering first the cross-examination of the prosecuting 
witness, it appears from the record that appellant’s counsel 
sought to elicit from her information about conversations which 
supposedly took place in the automobile between the persons 
present while looking for the appellant. The witness testified 
that they talked about “nothing special,” and that the two 
officers “just asked us if we would mind helping them look for 
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this person” who raped and robbed the witness. Sensing that 
defense counsel desired to bring into the case, for the first 
time, the third crime, the Government objected to further ex¬ 
amination along that line. Ruling that the inquiry sought to 
elicit hearsay the court sustained the objection (Appellee’s 
App. 9). However, upon insistence by defendant’s counsel— 
and over strenuous objections of the Government—the court 
permitted the appellant to inquire as to what Miss Harper said 
and did immediately before and at the time the appellant was 
picked out on the corner of Georgia Avenue and Hobart Street. 
The witness thereupon testified that Miss Harper hollered, but 
not until she herself did; that she did not hear Miss Harper 
make any statement or say anything (Appellee’s App. 16). 
Counsel again sought to cross-examine about the conversations 
occurring when the ride first started, more than seven hours be¬ 
fore, but the court again ruled it to be hearsay (Appellee’s 
App. 17). 

On what theory this can be said to be error is not clear. If, 
as appellant states in his brief, he was entitled to show that 
Miss Harper identified him first, and that Mrs. Abarca’s identi¬ 
fication was a result of the former's actions, the answer is that 
the court did permit him to examine the witness in that re- j 
spect—the testimony being that Mrs. Abarca was the first to i 
pick out the appellant. 8 The information sought having been ! 
given, the appellant cannot now complain. Arnsteinv. United ! 
States, 296 F. 946, 54 App. D. C. 199, 202, cert, denied, 269 U. S. 
595. 

Moreover, during the cross-examination of Officer Jones, the 
appellant, over the Government’s objection, obtained from the 
witness the following testimony: 

Q. Now, when you had these persons together in 
that car did you say anything to them? If so, what? 

A. Well, while we were cruising around we asked ! 
them to- 

Q. Asked who? 

A. Asked them to point out anyone that was similar 
to the man, or the man that held Mrs. Abarca up, or ! 
Miss Harper. 


* The testimony of Miss Harper was to the same effect (Appellee’s App. 37). 
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Q. The man who held up Mrs. Abarca and Miss 
Harper? 

A. And they didn’t and couldn’t identify anyone. 
Once or twice Mrs. Abarca said, “That is about the color 
of the man but he is too short, or too tall,” something 
like that. 

Q. And did Miss Harper ever say anything? 

Mr. Curran. I object. 

The Court. That would be hearsay and pertaining to 
another matter. It would be just the same as if you 
would ask this man if he said something. 

Mr. Wilson. If Your Honor please, I thought he had 
now told us what Mrs. Abarca said at the time before 
she ai rived at Georgia Avenue, and having said that 
much, may I not go into the entire conversation? 

The Court. But you are not asking about Mrs. 
Abarca, as I understand, but another woman. 

Mr. Wilson. But he has already said that Mrs. 
Abarca said that such and such a man was too tall or 
too short. Now% can’t I have everything that anybody 
in that car said? 

Mr. Curran. If Your Honor please, he asked the 
question at his own risk. The Government didn’t ask 
the question. 

Mr. Wilson. I am willing to take the risk. 

The Court. All right. 

By Mr. Wilson: 

Q. Now, tell us w’hat Miss Harper said. I want that 
risk. 

A. Miss Harper—at what time do you mean? 

Q. At any time in your ride w’hen you had the ladies 
in your car up to the time you arrested this man, what 
did Miss Harper say? Please tell us. 

A. She would say that wras about the man, but not 
the right color, or too tall, or too short. 

Q. And finally when Miss Harper came into the 
presence of the defendant she said what? 

A. She said he was the man w’ho held her up (Ap¬ 
pellee's App. 25-26). 


47 


See also in this respect, the testimony of Officer Lewis 
(Appellee’s App. 31). And when Miss Harper was on the 
stand, the appellant, again over the Government’s objection, 
cross-examined the witness and asked her “for all the con¬ 
versation you had with the officers and with Mrs. Abarca, if 
any, on this trip lasting so many hours. Tell us about it.” 
This was answered in full (Appellee’s App. 36). 

Having fully obtained the information sought from the 
witness, appellant is not now in a position to say that he is 
entitled to a new trial because the court at first restricted 
his examination in that respect. 

See: Tinsley v. United States, 43 F. (2d) 890, 895 (C. C. A. 

8 ); 

Neely v. United States, 2 F. (2d) 849, 851 (C. C. A. 4) ; 

Furlong v. United States, 10 F. (2d) 492 (C. C. A. 8). 

With respect to the cross-examination of Miss Harper, it 
is sufficient to point out that the trial court restricted that 
cross-examination only when appellant attempted to go into 
details of the third offense. Thus, the court said, “You are 
asking for evidence which pertains to the other robbery, which 
the Court has ruled out” (Appellee’s App. 35). Appellant was 
restricted in his cross-examination only to that extent. He 
was permitted to ask the witness about conversations had in 
the automobile and actions which took place therein, but he 
was not permitted to inquire about facts pertaining solely to 
the crime in which she was involved. The court’s ruling was 
manifestly proper. 

Nothing is better settled in our jurisprudence than the prin¬ 
ciple that evidence of a collateral matter, in no way related 
to the issues on trial, is inadmissible. 1 wigmore, evidence 
(3d Ed. 1940), § 39. As the Supreme Court of the United 
States recently said in United States v. Socony-Vacuum Oil 
Co., 310 U. S. 150, 230, “The trial court has a wide range for 
discretion in the exclusion of such evidence. * * * As 
once stated by Mr. Justice Holmes, one objection to the intro¬ 
duction of collateral issues is a ‘purely practical one, a con¬ 
cession to the shortness of life.’ ” See Funk v. United States, 
16 App. D. C. 478, 496; Bowman v. United States, 267 F. 648, 
50 App. D. C. 90. This rule applies with equal force to cross- 
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examination. As Justice Sutherland said in United States 
v. Manton, 107 F. (2d) 834 (C. C. A. 2), cert, denied 309 U. S. 
664, “The extent to which cross-examination upon collateral 
matters shall go is a matter peculiarly within the discretion 
of the trial judge. And this action will not be interfered with 
unless there has been upon his part an abuse of discretion.” 
See Grell v. United States, 112 F. (2d) 861, 875 (C. C. A. 8); 
Sutherland v. United States, 92 F. (2d) 305, 308 (C. C. A. 4) ; 
Miller v. United States, 6 F. (2d) 463 (C. C. A. 3). In restrict¬ 
ing the appellant’s cross-examination the trial court did not 
abuse its discretion. 

What comfort appellant receives in this respect from the 
fact that the prosecutor mentioned, before the jury was em¬ 
paneled, that there were three cases against him is not clear. 
In the first place, as the authorities more fully set forth in a 
prior section of this brief will indicate, the prosecutor’s con¬ 
duct does not constitute error, the appellant having gone to 
trial after announcing that he was satisfied with the jury 
without exercising all his peremptory challenges. Further¬ 
more, as stated heretofore, the nature and details of the third 
case were not mentioned. In the second place, the Govern¬ 
ment was extremely careful in presenting the evidence to 
exclude from the jury all evidence pertaining to that offense 
and it was injected into the trial, for the first time, by the 
appellant himself, on the theory that Miss Harper might have 
influenced Mrs. Abarca in her identification. When the ap¬ 
pellant sought to go further and prove that he did not rob 
Miss Harper, the court properly called a halt. 

X 

The trial court’s charge to the jury was proper and is not 
subject to objection on appeal 

It is further contended by the appellant that the trial 
court’s charge to the jury was, in two respects, erroneous and 
prejudicial. Hence, it is urged that reversible error thereby 
was committed. Specifically the appellant complains, first, 
that the court’s instruction on reasonable doubt was errone¬ 
ous in that the jury was not advised that the appellant was 
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entitled to a verdict of not guilty in the event they enter¬ 
tained such a doubt; and second, that the court’s charge with 
respect to the defense of alibi improperly withheld from the 
jury the evidence introduced by the appellant in support 
of that defense. 

No request, however, was made by the appellant for in¬ 
structions on either of these two matters. See Pennock v. Dia¬ 
logue, 2 Pet. 1,15; Stassi v. United States, 50 F. (2d) 526 (C. C. 
A. 8). Moreover, no objection or exception was taken to the 
charge when given; and with respect to the instruction on 
alibi, the argument is advanced for the first time in appellant’s 
brief on appeal. It is respectfully submitted, therefore, that 
the question is raised too late to be considered by this Court. 

It is well established that a defendant who permits an in¬ 
struction or charge to pass at the trial as satisfactory is not 
in a position to object to it in the appellate court. Boyd v. 
United States, 271 U. S. 104, 46 S. Ct. 442, 70 L. ed. 857; Men- 
delson v. United States, 61 App. D. C. 127, 129, 58 F. (2d) 
532; Norman v. United States, 20 App. D. C. 494, 497. The 
trial court must be given an opportunity to modify or correct 
the charge, if in fact erroneous. Lewis v. United States, 146 
U. S. 370, 379, 13 S. Ct. 136, 36 L. ed. 1011. Consequently 
“A party who thinks a charge erroneous in any respect and 
remains silent will not be heard to point out error after the 
trial.” Gordon v. United States, 289 F. 552,556, 53 App. D. C. 
154. See Donovan v. Brown, No. 7770, decided by this Court 
on December 10,1941. 

Appellant was afforded every opportunity to object to the 
charge as given and to suggest modification or clarification 
thereof in any particular. Thus, at the close of the charge 
the court asked of counsel “Any requests or exceptions on the 
part of the defense? 1 ” at which time the following occurred: 

Mr. Wilson. Your Honor, I haven’t listened to the 
charge with the idea of making any exceptions because 
the Court of Appeals has held in a capital case you do 
not have to except to the charge. 

The Court. You do not have to except in the pre¬ 
sence of the jury, but if you would like to have the 
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jury retire and then bring them back, you may except 
out of the presence of the jury. 

Mr. Wilson. I don’t care to do that, Your Honor. 

The Court. You don’t care to except in either way? 

Mr. Wilson. No (Appellee’s App. 56). 

It is respectfully submitted, therefore, that the appellant can¬ 
not now be heard to complain. The function of the rule 
requiring a defendant to make his objection in the trial court 
is well illustrated in the present case. To permit counsel, 
particularly one of long and great experience. 0 to allow the trial 
court to commit what He considers to be error and make no 
complaint to the court at the time, especially when the court 
invites comment or complaint, would afford a defendant a 
secret weapon by which he could obtain in every case a new T 
trial, when in fact the error complained of could have been 
vitiated below. See Mendelson v. United States, 5S F. (2d) 
532, 61 App. D. C. 127. In Esterbrook v. United States, 28 F. 
(2d) 150 (C. C. A. 8), the court, in refusing to notice an al¬ 
leged error in the trial court’s instruction on reasonable doubt, 
said: 

We have spoken of the manner in which counsel took 
his exceptions, because we are convinced from the record 
he was fully competent to defend against the charge 
and protect against error in the progress of the trial. 
And so we cannot but feel there was an unfairness to the 
court in not pointing out the objections now urged, and 
there would be a miscarriage of justice if they were now 
sustained. We must believe the points now relied on, 
of seeming merit, would not have appeared in the record 
if attention had been called to them at the time. 

The rule relied upon by the Government is equally applicable 
in capital cases. Gordon v. United States, 289 F. 552, 556, 53 
App. D. C. 154; Lewis v. United States, 146 U. S. 370,13 S. Ct. 
136, 36 L. ed. 1011. Thus, in Morris v. United States, 61 F. 
(2d) 520, 61 App. D. C. 257, cert, denied , 287 U. S. 597, in 

“John H. Wilson, of defense counsel, has had great experience before this 
and the trial courts in capital and other criminal cases. His name appears 
in numerous early cases. See. e. g., Jackson v. United States. 25 (2d) 549; 
Hawkins v. United States, 39 F. (2d) 294. 
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which a judgment of first degree murder was affirmed, this 
Court disposed of a contention similar to that now urged by 
the appellant as follows: 

As no exception was taken to the charge, and as no ob¬ 
jection was made in the lower court, or the court's 
attention in any way called to the language now com¬ 
plained of, the rule forbids the question being consid¬ 
ered here. * # * It is quite true that counsel for 
appellant have sought to invoke the rule of this court 
which provides that the court may at its option notice 
a plain error not assigned, but this is not such a case 
as we think should induce us to apply the rule. The 
evidence unmistakably and convincingly shows that 
appellant was guilty of brutal murder, and we are con¬ 
vinced that he has suffered no prejudice in his trial. 
The rule was adopted to insure justice—not to thwart it. 

See Goldberg v. United States, 280 F. 89, cert, denied, 260 
U. S. 728. 

As is readily apparent from the authorities cited, an alleged 
error in a charge to the jury cannot be considered on appeal 
in the absence of a showing of exception taken. 

In this respect, the Criminal Appeals Rules of the Supreme 
Court provide that the party excepting to a court's charge 
“shall be required before the jury retires to state distinctly the 
several matters of law in such charge to which he excepts; and 
no other exception to the charge shall be allowed by the 
court. * * *” Rule IX. See General Rules of the United 
States Court of Appeals for the District of Columbia, p. 64, 
note 4. 

In any event, however, an examination of the charge in the 
present case will reveal no prejudicial error. 

Court’s instruction on reasonable doubt not erroneous 

The basis for the appellant’s complaint with respect to the 
Court’s charge on reasonable doubt is that the court instructed 
the jury that if they had such a doubt they should give the 
defendant the benefit of it, but failed to tell the jury that the 
defendant was entitled to a verdict of not guilty in that event. 
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The substance of appellant’s contention is that the court did 
not advise the jury that it could find the defendant not guilty, 
and in an effort to substantiate the contention, he has isolated 
from its context certain sentences uttered by the court. But an 
examination of the charge in its entirety cannot but lead to 
the conclusion that it informed the jury, composed as we must 
assume of reasonable and intelligent persons, that if the Gov¬ 
ernment did not establish its case beyond a reasonable doubt, 
the defendant could not be found guilty. “It is axiomatic/’ 
this Court has said, “that the charge to the jury must be con¬ 
sidered as a whole.” Kinard v. United States, 101 F. (2d) 246, 
69 App. D. C. 322. Every sentence or every paragraph of 
the charge, “is not required to state the whole or entire law 
applicable to the subject under consideration—for that would 
generally be impracticable or impossible.” Lehman v. District 
of Columbia, 19 App. D. C. 217, 232. Thus, isolated portions 
cannot be singled out and considered apart from the whole. 
Martin v. United States, 100 F. (2d) 490, 497 (C. C. A. 10) 
cert, denied, 306 U. S. 649; Wallenstein v. United States, 25 F. 
(2d) 708 (C. C. A. 3) cert, denied 278 U. S. 608; Hargreaves v. 
United States, 75 F. (2d) 68 (C. C. A. 9), cert, denied, 295 U. S. 
759. See also, Bullock v. United States, 122 F. (2d) 213 (App. 
D. C.), holding that an erroneous portion of a charge may be 
corrected by another part. 

Considered in its entirety, the trial court’s charge, on the sub¬ 
ject of presumption of innocence and reasonable doubt, was 
neither erroneous nor prejudicial to the appellant’s rights. It 
fully advised the jury that it should acquit the appellant if it 
did not believe him guilty beyond a reasonable doubt. Thus, 
after defining the indictments, the court said, “To these indict¬ 
ments the defendant has entered a plea of not guilty” (Ap¬ 
pellee’s App. 51). The court thereupon advised the jury that 
in addition to the plea of not guilty the appellant interposed 
the defense of alibi, and in that respect the court stated to the 
jury that if from the evidence it believed the alibi so inter¬ 
posed. then it must find the appellant not guilty (Appellee’s 
App. 52). The court further instructed the jury as follows: 

All men are presumed to be innocent until their guilt 
is established by competent evidence beyond a reason- 
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able doubt, and by reasonable doubt is meant, as the 
words imply, a doubt that is based upon reason. It is 
such a doubt as would cause a reasonable and prudent 
man in the graver and more important affairs of life to 
pause and to hesitate to act upon the truth of the mat¬ 
ters charged, but a reasonable doubt is not a mere pos¬ 
sibility, nor caprice, nor shadow, nor speculation. In 
weighing out that evidence or the want of it, you should 
carefully weigh and consider the evidence and bring to 
bear upon it that exercise of common sense and judg¬ 
ment as reasonable men, and if after considering all the 
evidence you say that you have an abiding conviction 
of the truth of the charge and are satisfied beyond a 
reasonable doubt you would find against the defendant. 
If you have a reasonable doubt, then you would give him 
the benefit of it (Appellee’s App. 53). 

At another point in the charge the court said: 

The Court further instructs the jury that every mate¬ 
rial fact, direct or circumstantial, essential to the estab¬ 
lishment of the guilt of the accused, must be proved to 
the satisfaction of each individual juror beyond a rea¬ 
sonable doubt, and any conclusion arrived at must be 
free from such doubt (Appellee’s App. 55). 

Again, the court, after touching upon the Government’s con¬ 
tention, stated, “To that offense the defendant pleads not 
guilty, and it is incumbent upon the Government to prove such 
beyond a reasonable doubt” (Appellee’s App. 55). The court 
further instructed the jury, at another point: “At all times, 
however, the defendant is presumed to be innocent until you 
believe that the evidence shows him guilty beyond a reason¬ 
able doubt. * * * There are other minor details and other 

more or less important details that you may take into consid¬ 
eration in passing upon the question of guilt or innocence ” 10 
(Appellee’s App. 55). 

18 The court further said, with respect to the rape charge, ‘‘that the jury 
may add to their verdict, if it be guilty, the words ‘with the death penalty.'" 
(Appellee’s App. 53.) This was in accordance with the statute. D. C. Code 
(1040), tit. 22, § 2801; Id. (1929), tit. 6, § 32. 
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Considering the whole charge, therefore, and not a segre¬ 
gated or isolated part, as the appellant seeks to do, it would 
be a violent and gross misinterpretation of the clear and un¬ 
ambiguous language of the trial court to hold that the jury 
did not fully comprehend that it could acquit the appellant or 
return a verdict of not guilty. The admonition to the jury 
that it should give the appellant the benefit of a reasonable 
doubt must be considered in relation to the previous state¬ 
ment that “all men are presumed to be innocent until their 
guilt is established by competent evidence beyond a reason¬ 
able doubt.” Jurors are presumed to have common sense, 
and to understand common English. Hamilton v. People, 29 
Mich. 173, 194. See, McHenry v. United States, 276 F. 761, 
765, 51 App. D. C. 119. Possessing such qualities it must be 
further presumed that the language of the Court in the pres¬ 
ent case received its fair and reasonable connotation. As was 
so aptly stated in United States v. Breen, 96 F. (2d) 7S2, 784 
(C. C. A. 2), in sustaining a charge. “No juror of average in¬ 
telligence could help but have known who had the burden, 
and what was the correct measure of proof. Their trial coun¬ 
sel was apparently of that opinion for no exception was taken 
to what was said about reasonable doubt. As all the rights 
of the appellants were protected, the language used is of 
minor importance and gives no cause for reversal.” If a jury 
cannot understand their duty, when told they must not con¬ 
vict when they have a reasonable doubt of the person’s guilt, 
they very seldom can be expected to get any help from tech¬ 
nical phraseology or subtle language. See. Hamilton v. Peo¬ 
ple, 29 Mich. 173, 194. 

It is respectfully submitted that the court’s charge, which 
fully instructs the jury, as it does, upon the presumption of 
innocence and the doctrine of reasonable doubt, when consid¬ 
ered in its entirety, satisfies completely the requirements of 
the law laid down by the Supreme Court. See, Coffin v. 
United States, 156 U. S. 432, 452; Wilson v. United States, 
232 U. S. 563, 569; Agnew v. United States, 165 U. S. 36, 51; 
Holt v. United States, 218 U. S. 245. In the latter case the 
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Court sustained an instruction, as against a general excep¬ 
tion, which informed the jury as in the present case that if 
it had a reasonable doubt, “the defendant is entitled to have 
the benefit. ,, 

In Mansfield v. United States, 76 F. (2d) 224, 230 (C. C. A. 
8), the court held that a definition of reasonable doubt, simi¬ 
lar to the one given in the instant case, informed the jury 
that, “it was their duty to acquit if the evidence left them 
with such a doubt of guilt as a reasonable man would decline 
to act upon in his own affairs,’’ 

The appellant indulges in verbal niceties as to the meaning 
of the word “benefit” to support his contention. Such reason¬ 
ing does violence to the court’s charge, and abuses the intelli¬ 
gence of average men. Likewise, the authorities relied upon 
are equally without application. Egan v. United States, 287 
F. 958, 52 App. D. C. 384, is clearly distinguishable. There, 
this Court held an instruction on reasonable doubt to be 
erroneous on the ground that the trial court failed to define 
that term. In the present case there was a full and complete 
definition. As a matter of fact, the trial court there, as here, 
told the jury that if it had a reasonable doubt the defendant 
was entitled to the “benefit” of it. This Court expressed no 
criticism of this language. 

The appellant states in his brief that the court “refused” to 
charge in certain respects. It should be noted, however, as 
indicated heretofore, the appellant offered no prayers for in¬ 
structions on the subject and made no suggestions or objec¬ 
tions at the close of the court’s charge. It is difficult to 
conceive, therefore, how the appellant can now say that the 
court “refused” to charge. It is no ground for reversal that a 
trial court omitted to give instructions, where they were not 
requested by the defendant. This is a universal rule, generally 
followed since first anounced by Mr. Justice Story in Pennock 
v. Dialogue, 2 Pet. 1, 15, 7 L. ed. 327. See, Isaacs v. United 
States, 159 U. S. 487, 490, 16 S. Ct. 51, 40 L. ed. 229; Goldsby 
v. United States, 160 U. S. 70, 77, 16 S. Ct. 216, 41 L. ed. 343. 
See also, Stassi v. United States, 50 F. (2d) 526 (C. C. A. 8), 
where the authorities are fully set forth. 
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The court’s instruction on alibi not erroneous 

The appellant further contends that the court committed 
reversible error in instructing the jury on the subject of alibi. 
The language particularly objected to is: 

Such defense, however, to be entitled to consideration 
by the jury, must be such as to show’ that at the very 
time of the commission of the alleged offense, the one 
charged in the indictment, that the accused was at an¬ 
other place so far away or so distantly removed, that 
under such circumstances he could not w’ith ordinary 
exertion have reached the place where the crime was 
committed so as to have been guilty of such commis¬ 
sion (Appellee’s App. 52). 11 

It is argued that this practically destroyed the defense of 
alibi. The Government respectfully submits that the con¬ 
tention is without basis. 

It is familiar doctrine that alibi is a physical circum¬ 
stance, and derives its potency as a defense to crime from 
the fact that it involves the physical impossibility of the 
guilt of the accused. Consequently, an alibi which leaves it 
possible for the accused to be the guilty man is no alibi at all. 

Gregg v. State, 101 P. (2d) 289, 296 (Okla.); Harris 
v. State, 47 S. E. 520, 120 Ga. 167. 

See: People v. Charles, 99 P. 383, 9 Cal. App. 338; 

Lucas v. State, 171 S. E. 850, 852 (Ga.); 

Tomlinson v. United States, 93 F. (2d) 652, 655, 68 
App. D. C. 106; 

Colbeck v. United States, 10 F. (2d) 401 (C. C. A. 7); 
cert, denied, 270 U. S. 663. 

The instruction of the trial court now complained of does 
nothing more than state the legal definition of alibi. See, 

"The court further instructed the jury as follows: “You are further 
Instructed that if you believe from the evidence, as will hereafter be 
further defined, that the defendant was at the time of the commission 
of the crime as charged in the indictment, at another place so far away 
and under such circumstances that he could not have reached the point, 
reached the place where the offense was committed, as alleged, then you 
will find the defendant not guilty” (Appellee’s App. 52). 
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Giles v. State, 104 P. (2d) 975 (Okla.). It advised the jury 
that to consider alibi as a defense to the charge made, it 
would be necessary to find from the evidence certain elements. 
It is a distorted construction indeed to argue, as appellant does, 
that by defining the defense of alibi the court thereby took from 
the jury all the evidence which was introduced by the appellant 
in an effort to establish that alibi. As a matter of fact, on this 
point the court makes no particular reference to the jury’s 
consideration of or weight to be given such evidence. In this 
respect, it must be remembered that the court fully instructed 
the jury on the subject of reasonable doubt, stating that every 
material fact, essential to the establishment of the guilt of the 
accused, had to be proved beyond a reasonable doubt and any 
conclusion arrived at had to be free of such doubt. And in 
discussing the alibi and the identification of the appellant, the 
court said, “At all times, however, the defendant is presumed 
to be innocent until you believe that the evidence shows him 
guilty beyond a reasonable doubt. These instructions cannot 
be segregated from the one now under consideration. It is re¬ 
spectfully submitted, therefore, that there was no error in the 
language used by the trial court. The fact that appellant’s 
counsel, able and competent, made no objection to the charge 
in this respect, and the fact that it is urged for the first time in 
his brief on appeal, lend support to the Government’s con¬ 
tention. In Azbill v. State, 172 P. 658,19 Ariz. 499, an instruc¬ 
tion on alibi, couched in terms practically identical with the 
instruction here given, was approved. 

If the appellant desired more detailed instructions on the 
weight in law to be attached to the evidence introduced to 
establish alibi, it was his duty to make a request therefor. In 
the absence of such request he is in no position to complain. 
A similar question arose in Goldsby v. United States, 160 U. S. 
70, 77, 16 S. Ct. 216, 41 L. ed. 343, where the Supreme Court 
said : 

The four errors assigned as to the charge of the court 
do not complain of the charge intrinsically, but are 
based upon the assignment that, although correct, it 
was misleading, and tended to cause the jury to dis¬ 
regard the testimony offered by the defendant to estab- 
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lish an alibi. But the charge, in substance, instructed 
the jury to consider all the evidence and all the cir¬ 
cumstances of the case, and if a reasonable doubt existed, 
to acquit. If the accused wished specific charges as to 
the weight in law to be attached to testimony intro¬ 
duced to establish an alibi, it was his privilege to request 
the court to give them. No such request was made, and, 
therefore, the assignments of error are without merit. 

See also. Darnpier v. Umted States, 2 F. (2d) 329 (C. C. A. 9). 12 

CONCLUSION 

In conclusion, the Government respectfully submits that 
the facts of the present case present one of the most outrageous 
and heinous crimes that can be perpetrated. The one real 
issue in the case is whether or not the appellant committed 
that crime. In that regard the victim of the crime, who was 
in the presence of the perpetrator for more than twenty min¬ 
utes, five of which were spent in the ordeal of having sexual 
intercourse at the point of a gun. positively and unequivocally 
identified the appellant as the man. She did this first on a 
street corner; second, in a police line-up; and third, at the 
trial. In her words, she “could not be mistaken.” In the 

"Likewise, it lias been held that without a proper request, it was not 
error for the trial court to fail to instruct, on the right of a defendant not 
to testify, Harris v. United States, 41 F. (2d) 97G, 59 App. D. C. 353; on 
the credibility of witnesses, Fiske v. United States, 279 Fed. 12 (C. C. A. 
6th) ; on the law of good character, Kinard v. United States, 96 F. (2d) 522, 
68 App. D. C. 230; on precautions limiting the testimony of an accom¬ 
plice. Holmgren v. United States, 217 U. S. 309, 523, 324; on limiting cer¬ 
tain testimony to the defendant against whom it was directed, or to the 
purpose for which it was introduced, Gordon v. United States, 289 Fed. 552, 
53 App. D. C. 154; United States v. J IcCamu 32 F. (2d) 540 (C. C. A. 2d) 
cert, denied. 280 U. S. 559; Silktcorth v. United States, 10 F. (2d) 711 
(C. C. A. 6th) rert. denied; on the effect of defendant’s silence when ac¬ 
cused, Price v. United States, 5 F. (2d) 650, 651 (C. C. A. 6th) ; on the 
law of entrapment, Boehm v. United States , 21 F. (2d) 283, 283 (C. C. A. 
8th) ; on the presumption of innocence, Sylvia v. United States, 264 Fed. 
593, 595 (0. C. A. 6th) ; Dinger v. United States, 28 F. (2d) 548, 550 (C. C. A. 
Sth) ; Silverberg v. United States, 4 F. (2d) 90S (C. C. A. 5tli) cert, denied, 
26S U. S. 706; on the effect of circumstantial evidence, Carroll v. United 
States, 39 F. (2d) 414 (C. C. A. Sth). And for a list of other examples, 
see Stassi v. United States, 50 F. (2d) 526 (C. C. A. Sth). 
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light of this testimony, together with other circumstances pres¬ 
ent, the Government submits that the conviction is founded 
upon strong and convincing evidence. The Government re¬ 
spectfully submits that the appellant has established no ground 
for reversal and has shown no error in the record. In this 
respect it should be noted, that the rule is well settled that, 
where the evidence of guilt is clear and convincing, appellate 
courts will not reverse in the absence of a showing of clear 
and substantial error. There is none in this case. 

It is respectfully submitted, therefore, that the judgment of 
the trial court should be affirmed. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

Bernard Margolius, 
Assistant United States Attorney. 
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